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LIFE and CHARACTER 



O F 



Sir ROGER HOG of Harcarfe, one of the 

Lords of SeffioQ and Juftidary. 



SIR Roger Hog oiHarcarfe, was Son of Mr. fFiUiam Hog of 
Bogendj In Berwick-JhirCy an Advocate of Knowledge and 
Reputation, who wrote feveral Obfervations on the Csiw of 
Scotland, before the Reftoration. He educated his Son, the 
CoUcftor of thefe Decifions, in ali the Parts of the Law, nccef- 
fary to qualify him for that Profeflion : which he pra^fed at the 
Bar, from the time he entered Advocate 1 66 1 , with Applaufe 
and Succefs. In November 1 677, he was knighted at London by 
King Charles II. and promoted to be one of the Judges of Seflion 
and Jufticiary ; which Truft he executed with Knowledge and 
Integrity. He was in high Efteem with all the great Lawyers 
•of his time, for his Judgment and Induftry. It was during this 
Period that he coUe^d thefe Decifions, in all the common and 
■remarkable Cafes which occurred. As he intended them for his 
own private Ufe only, he deduced them very concifely, but at 
the fame time accurately, and always pointing out the Prin- 
<:iples upon which they were determined. 
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In the famous Trial of the Earl of ^^^/<?, for explaining the 
Teft 1 68 1 , he refolutely gave his Judgment againft the Rele- 
vancy of the Libel ai|diS|etit^ce of Coademnatian p'<Mounced 
upon it. He w^^-ciiflStmued however m tfeie SefTion and Jufti- 
ciary till Maf:db^i6^S ; at which time he was called upon, with 
others^^i^ihc Judges, by the Miniftry, to give his Opinion con- 
ceriijijfi^-fbme high Points of the Prerogative ; and his Anfwer as 
•. ': *•:'* -J^^g^ ^^'^ Lawyer (tho' given in private) proving difagreeable 
• to the Syftem of the Perfons then in P,pwer, he was difmifled 
from, his Offices ;; whercupoji he retired.to the Countiy, and li- 
ved quietly, without any complaint againft the Government, 
nor did he ever reveal the Particulars of his Deprivation. 

Upon the Revolution he was again named one of the Jud- 
ges of Seffion and Jufticiary, and had other high Stations in 
the^LjLW in his Offer, but All declined them, tho' then only 
a'few Years above fifty, and poflefled of a moderate Fortune. 
He died in i.7po ia the 65th.' Year of his Age ; and both in his 
public and private Capacity, was fpoken of by all Parties with 
Honour, as a Perfon of great Knowledge and Probity. 
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The Lords of Council and Session. 



ADJUDICATIONS. 

I. A Firft adjudication upon an apparent heir's renunciation was ordain- 
/\ ed to be feen by a con-creditor, and not allowed to pafs fummari- 
-^ -*• ly, November 1681, Lord ^t. Andrews contrz, Simfon. 
IL An adjudication againft three fifters, heirs -portioners, whereof two re- 
nounced to be heir, found null as to the third of the fifters not renouncing, 
and reftrifted to the debt in the decreet cognitionis caufa ; as to which it was fu- 
iiBlncd December 2.1681, Johnjion contra Melvil: but thereafter, January 27. 
1682, the Lords fuftained it only as a real fecurity for the principal fum, an- 
nualrent and neceffary expences, and not for accumulations ; and found, that 
it could not expire, tho* no order were ufed. 

III. An adjudication on the late aft of parliament found not to ftop perfonal 
execution, till the adjudger attained poffefiion of the lands, March 8. 1682, 
Boyd contra Lord Dalhoufy. 

IV. A creditor may adjudge any part of his debitor's lands he thinks fit, 
and the Lords of feflion have not power, by the adl of parliament, to deter- 
mine localities at their option, i^^;?i^^r 1682, contra my Lord 
Cardrofs ; and the Lords found the debitor obliged to produce a rental of 
his whole lands, in cafe he ftopt an adjudication of the whole eftate. 

V. In a competition betwixt Edward Rut bven's creditors and Patrick Ker^ 
who had adjudged a right of annualrent out of my Lord Callender's eftate, 
belonging to Riven the common debtor : it was alledged for the reft of the 
creditors, That Patrick Ker could not have a fifth part more than his princi- 
pal fum and annualrents; becaufe, i.The fubjedt of his adjudication being 
only an annualrent, vvhich upon requifition will produce ready money ; and 
fo'the j-eafon in the adl of parliament for allowing an additional fifth part, 
wxr." that "the creditor is forced to take land for his money, doth not hold, 
a., The debtor offers payment of the fum adjudged for, within the legal of 
five years, which muft cut oflf the claim of fifth part more, as redemption 
within the legal would extinguifti an adjudication, or apprifing of the whole 
lands. 

Anfweredj i. Non refert whether the fubjedl adjudged be land or annual- 
rent ; for if the debitor, upon requifition, fliould refufc to pay, the creditor 
is as little mafter of the money as if lands were adjudged, and the fifth part 
more is granted to creditors, not fimply becaufe they take lands for money, 
bttt alfo by way of penalty for the delay of their payment : for, as Stair ob- 
ferves, L. 100 is the ufual penalty for 1000 merks of principal, which, with 

A 50 merks 



2 ADJUDICATIONS. 

50 mcrks of fhcrifF-fec, (that is the 20th part) extends to 200 merks, the fifth 
part of 1000. 2. EJio fpeclal adjudications be redeemable within five, the 
fifth part is due as in lieu of penalty and (herifF-fee : as apprifings redeem- 
ed within the legal carry penalties and fherifF-fees, otherways the adjudger 
would get no allowance of the expence of his adjudication, or of penalties : 
for the 2L&, of parliament in the claufe of redemption, orders only the pay- 
ment, or confignation of the principal fum and annualrent the time of the 
adjudication, the compofition to the fuperior, and charges of infeftment. 

T[he Lords repelled tbefe two alledgeances in reJpeSi of tt^ Anjwers^ and Jound 
the fifth part alfo due. 

VI. January 6. 1683, Mr. Riven and his creditors contra Patrick Ker. 
Nota^ By the adl of parliament creditors at redemption of partial adjudi- 
cations get nothing for cxpences in lieu of the fifth part. 

VII. In the redemption of an adjudication the debtor alledged he could not 
be liable to pay the expences, in refpedl the fums adjudged for ftood ar- 
refted the time of the adjudication, and he could not have paid till the ar- 
reilment was loofed. 

Anfnjoered : The debtor has himfelf to blame for fufFering the creditor to 
expede his adjudication, without compearing to alledge upon the arreft- 
inent : for if the debitor had compeared, and objcdled the arreftmcnt, or 
intimated the fame, it would have been loofed by the creditor, there being 
no ground for it : and therefore the debtor ought to refound his expences. 

7 be Lords were of opinion^ that the adjudger jhould have his exjf^nces refound- 
ed^ but the parties agreed among themfehes before interlocutor, December 1683. 
Mr. James Mirk contra Mary Bruce. 

VIII. My Lord Te/ier and nis Lady having craved a decreet cognitionis caufa^ 
againft the Lord Lauderdale upon his renunciation, to be heir to the Duke his 
brother : It was alledged for the defender. That he, as a perfonal creditor 
to the Duke, had intercft to flop decreet and adjudication, by alledging, 
that the debt was paid, in fo far as the L. loooo Sterlings contained in the 
Lady 7ejier*s bond of provifion was innovate or implemented in her contrail 
of marriage, wherein L. 12000 of tocher was contraded for her by the 
Duke, and debitor non prefumitur donare. 

Anfivered for the purfuer. That he could not be hindered to conftitute his 
right againft the Duke, whom the defender had renounced to be heir to, 
and he was willing all defences (hould be referved to the defender, in fo 
far as he is creditor to the Duke contra executionem. Replied for the de- 
fender, Malitiis non ejl indulgendum^ and the purfuers, without any vifible ad- 
vantage to themfelvcs, would greatly prejudge the Duke's creditors, feeing 
the pafiing of one adjudication would oblige all the creditors to do the like, 
whereby expences would be accumulated, and the eftate rendered lefs able 
to pay all the debts ; and the defender was content to have debated the pur- 
fuers intereft, which they refufed. 

Tl)e Lords fujiained the defence for the perfonal creditor^ if infimitly verified^ 
December 1685. Lord Tejler contra Lord Lauderdale. 

IX. In the adjudication at the inftance of my Lord yefier againft the eftate 
of the Duke of Lauder dale ^ upon a cognitionis caufa^ and my Lord Lauderdale's 
renouncing to be heir, compearance was made for Lauderdale^ who, as a cre- 
ditor to the Duke, craved to fee the procefs in common form ^ for it was 
the fir ft adjudication. 

Alledged for the purfuer. That an adjudication can only be required to be 
feen in common form by the debitor, and creditors muft hold themfclves 
content with feeing in the clerk's hands. 

The 



ADJUDICATIONS. 3 

The Lords ordained the firft a^udicatim^ whether upon the old or new a£l of 
parliament y to be feeh in common Jorm^ if defired^ either by the debtor or a co-^ 
creditor y November 1685, Lord Tefier contra Lord Lauderdale. 

Nota^ Tho' there be a former apprifing or adjudication, an adjudication af- 
ter year and day thereof ought not to pafs fummarily, and of courfe, but 
muft go to the roll, feeing fuch a poflerior adjudication is not concerned in 
the running of the year» to come mparipaffii. 

X. The creditors of the Duke of Lauderdale having craved a decreet co- 
gnitionis caufa^ upon the heir of tailzse's renunciation, my Lord Tejler com- 
peared, and aliedged, That he had intereft to (hew, that the purfuers debts 
were fatisfied, both as being apparent heir of line, againft whom the cre- 
ditors might recur, and as the firft adjudger ; and therefore he craved to fee 
the procefs. 

Anfwered for the purfuers, That the year and day of my Lord Tejler^ ad- 
judication was fo far run, that a week's delay would totally exclude them 
from coming in pari paffu with him ; and they were content to referve ail 
defences competent to the heir of line contra executionem. 

The Lords ordained a decreet cognitionis caufa to be put up in the minute'- 
booif not be extraSed^ that the fummorn of adjudication might be raifed and exe^ 
cuted ; and allowed my Lord Yefter to inji/l in Proving the debts fatisfied any 
time betwixt and the pronouncing of the decreet oj adjudication ; and the decreet 
cognitionis caufa to be refiri&ed and regulated according as the debts Jhould ap^ 
pear to have been fatisfied^ December 1686, the creditors oi Lauderdale contra 
the Lord Tefter. 

Notay Here the fuounons was raifed at the inftance of many creditors, 
every one for their own debts, which was a novelty, the ordinary cuftom 
being to affign all the debts to one upon backbonds. 

XI. An adjudication being quarrelled as null upon thefe grounds ; i . It 
could neither be fuibuned as a general, nor as a fpecial adjudication ; not 
as a general,, becaufe it adjudges for a fifth part more ; and for the compo- 
fition to the fuperior, and expences of infeftment, as the a£t provides in the 
cafe of fpecial adjudications ; nor as a fpecial one, fince it proceeds not up- 
on a fpecial rental and probation. 2. The term of payment of the fum ad-- 
judged for is the next term after a liferenter's deceafe, which was not de« 
clared. 

Anfwered: The adjudication was led in the year 1679, when the adl was 
not fully underftood ; and therefore fome efcapes in form fhould be difpenfed 
with. 2. The term of the liferenter's deceafe being libelled, and not denied 
by the debtor, who compeared in the procefs of adjudication, it needed not 
be proven. 

The Lords fufiained the adjudication^ January 1687, David Mclvin contra 
Robert Carftairs. 

N(aay The z& of parliament appoints the fifth part in fpecial adjudicati- 
ons, to be the fifth not only of the principal, but effeiring to the principal 
and annualrents refting the time of adjudication, and ftocked. 2. The 
claufe of redemption provides nothing in relation to the fifth part of penalty, 
or expences of adjudication, which yet in juftice is due. But in total ad- 
judications we adjudge ordinarily for principal, annualrents and penalty, all 
flocked the time of adjudicatioa into a liquid fum ; and alfo for the fupe- 
rior's compoficion, and the expences of pafling infeftment in general with- 
out liquidations, (which by the aA bears annualrent from the time of ex- 
pending) and total adjudications are declared by the ad 166 1 redeemable in all 
points as compriiings : and tho' there be no fberiff-fee due, yet feeing in 1661 
the apprifer had the penalty free, fo now adjudgers ought to have expcnce 

of 



4 ADJUDICATIONS. 

of the decreet of adjudication and recording, &c. fo as the penalty may be 
free, 

ADVOCATIONS j;^^ ADVOCATES. 

XII. One being purfued before an inferior court for a debt he had before 
fufpended, and having proponed defences, upon v^hich litifconteftation was 
made, and thereafter raifed advocation upon incompetency and iniquity, in 
fo far as the defence of lis pendens before the Lords was unjuftly repelled. 

T^he Lords founds That fucb a defence might be repelled^ not being proponed be* 
fore litifcontcftation^ filing primus adtus judicii eft judicis approbatorius, June 
1 68 1, George Wilfon contra Mr. Alexander Hay (?/Monftoun. 

XIII. Mr. James Keith writer in Edinburgh^ having acquired right to a liti- 
gious apprifing from James Allan writer, and thereon infifted in the reduftion 
of another apprifing. The defender alledged no procers,becaufe by the 216 aft, 
Tarl. 14. Ja. VI. it is not lawful for members of the college of juftice to 
buy pleas, and the purfuer's title was fuch a bought plea, which being an 
unlawful acquiiition, cannot found a legal procefs. 

Anfwered : The prohibitory claufe of the a<fl is not in rem fcripta de- 
claring bought pleas iimply unlawful, but is only a perfonal prohibition. 
2. The ad: doth not annul the deed, but only inflifts a punishment upon 
the contraveener, as was found, my Lord CranflorC% cafe, penult July 1635, 
and in Sir T^homas Nicolfon's^ November g. 1624; and it is clear from the 
current adts of parliament, that where the deed is defigned to be annulled, it 
is exprcfsly fo declared ; witnefs the many laws concerning the export, or 
import of feveral goods and commodities. 

Replied : The ad: hoc ipfo^ by declaring the deed unlawful, intends it fhould 
be null ^ and the adjeding fometimes the claufe of annulling in prohibitory 
ftatutes, is but done ob majorem cautelam^ for declaring the lawgivers enixam 
n)oJuntatem again ft fuch deeds. 

The Lords fujlained the anf^wer^ and founds That the acquijition was not null 
by the a 61 of parliament^ and that the party might inffi for the punijhment 
of deprivation^ as he thought fitting. But hey Mr. James Keith, had deferred 
his emp/oymefit ten years before^ November 1683, Mr. James Keith contra Sir 
William Purvis. It was not regarded that James Allan being alfo a member 
of the college, it was but the acquiring of a plea by one member of the 
college of juftice from another. 

XIV. Tolquhon having raifed a fummons againft Sir David Thores Advocate, 
to hear and fee, &c. that he ought to be depofed, conform to ad 216, Pari. 
14. Ja. VI. for having lent his name in truft for one Forbes, to a right un- 
der debate at law. It was alledged for the defender, That he is not in the 
cafe of the ad of parliament ; becaufe the right was not only granted to 
him in truft upon backbond, but alfo he declared at the firft calling of the 
procefs in his name, that it was a mere truft ; and fo the reafon of the ad; 
ceafed. 

This debate was laid afide at the purfuer's defire, till the event of a compt 
and reckoning, January 1684. 

XV. The Lords found, That tho' advocates are not bound to difcover the 
fecrets of their clients, concerning the point of right, they were yet obliged 
to depone in the expifcation of trufts, and private fraudulent conveyances ; 
and therefore Sir George Lockhart^ and fome other advocates, were examined 
about their knowledge of a truft put in the perfon of Mr. James Keithj by 
the Lord Marjhaly in prejudice of Sir William Purvis, January 1684, in the 
redudion and improbation of the executions of Sir William's apprifing, at 

the 



ADJUDICATIONS. g 

the inftance of Mr. James Keith ^ who had right to anothw apprifing of the 
lame fu.bje<9:r ' 

XVL A procefs of adherence before the CommiiTars, purfued by my Lord 
Banf^ againft his Lady, was advocated by the Lords, and the Lady aiToilzied 
without remitting to the Commiflars with diredions, in refped the Privy 
Council, ip a procefs of aliment at her inftance, had found, that there was 
caufe for a diftind aliment, which imported a caufe for feparation, December 
J 686, my Lord Banff contra his Lady. 

XVII. Tho' by the fixth ad, Pari 20. >. VI. the Commiffars of Edin- 
burgh are appointed fole judges to the redudion of inferior Commiffars de- 
creets,, yet the Lords advocated, ob continentiam caufa^ the redudion of a de-, 
erect dative ad omiffa^ pronounced by the CommifTar of Stirling^ in refped 
fome of the fums omitted were purfued before the ieiHon by the obtainer 
of the dative, July 1687, Margaret Calkndar contra Job/i Boway. 

ALIMENTS. 

XVIII. The Lords found an heir liable for the expenccs of burying his 
predeccflbr's relid, who had been meanly provided, and had not left where- 
withal to defray the fame, albeit the heir was not the defund's (on, but one 
of a remote degree, as a relid may be liable to the aliment of an apparent 
heir, November 168 1, George Heriot contra Mr. Henry BIytL 

XIX. The Lords found that a mother might crave allowance for ali- 
menting, without padion, her daughter after pupillarity, to whom flie was 
then debtor, becaufe debitor non prafumitur donare^ January 1683, Alcorn con- 
tra Cbarteris. 

XX. A relid having purfued her hufband's apparent heir for implement 
of her contrad of marriage, he repeated a fummons of aliment by way of 
defence, upon this ground, that the whole eftate was liferented ; and the 
Lords did modify an aliment to him, of which a redudion was raifed fe- 
veral years after, as being exorbitant, and proceeding upon mifreprefentati- 
on, that the wife's jointure was great, whereas it was but an annuity of 
X. 700, out of which 700 merks, two thirds thereof, was modified for the 
heir's aliment. 

jbijwered i • The Lords do not go back upon modifications. 2. The by- 
gone years aliment are fruSius bona fide confumpti. 

Replied: The quota of the modification proceeded upon mifreprefentati- 
on, and the fru^us cannot be thought bona fde percepti et confumpti^ feeing 
the defender had the aliment only by retention and abfolviture from the 
procefs of implement. 

The Lords would not go back to reftrid the aliment, and aflbilzied from 
the redudion, January 1685, John Caldwell contr3L Cbrijlian Jack. 

XXL The heir and younger children of the Laird of Kirklands having 
purfued an adion of aliment againil their mother, and their father's flep- 
mother, by whom the eftate was entirely liferented. It was alledged tor 
the faid ftep-mother, that (he had already given an abatement of 800 merks 
to the purfuer's father, and before impofing any further aliment upon her, 
their mother ought to give a proportional allowance out of her provifion. 

The Lords did not refped the abatement given to the purfuer's father, his 
ilep-mother having yet an opulent jointure : hut founds 7 bat the heir could have 
nothing modified jor years bygone ^ preceeding the Jummons^ the defenders having 
hona fide confumed their whole annuities thefe years. And the liferented lands not 
being ward-lands, which by ad of parliament are exprefsly burdened with the 
heir's aliment, but lands holding feu or blench, which are only made liable to 

B ^ the 



6 ALIMENTS. 

the heir*s aliment by pradick extending the a^ of parltameot ; yet tbeyfwnd^ 
that the mother having alimented her foriy the heir^ wbofe property was entirely ex^ 
baufted by liferents^ "was pre fumed to have done it ex pietate, althd off ion wa$ 
onee competent to him for tbefe \eari aliment agoing the old lifer enter ^ becoiifi 
no fuch a&ion bad been intenteif. 

The Lords found alfo^ that the mother %vas bounds jure naturali, to aliment the 
younger children in familia, they being youngs November 1685, the heir and. 
younger children* of the Laird of Kirkksnds againft their mother and their fa* 
ther's ftep-mother. 

XXIL The Lords found a father who, by threats, forced his daughters 
out of doors to ferve others, when he was in a condition to maintain them* 
in his family, liable to pay them a competent aliment, tho' they were in 
fervice, contra 5^/tiwer^ their father, July 1687. 

XXIIL An eldeft bro^r found liable, jure naturally to aliment his un- 
provided younger brothers and fifter, according to his ability, Elphing^on's 
children contra Elphingfion Laird of Airthy and his tutors, February 17. 
1688. , 

XXIV. The Marquis of Montrofe having granted a bond for 800 merks 
yearly to Lady Jean his fifter, expreffing to be for her aliment and fub* 
fiftence ; and the faid Lady Jean having afterward, thro' the moyen of the late 
Marquis fon to the granter, obtained a yearly penfion of L. 100 from the 
King, flic ncglcfted feveral years to call for the 800 merks 5 but at her death 
ftie legated L. 1 50 Sterling to the Lady Gray^ with whom flie had flayed, 
and 2000 merks Scots to the Phyfician that had attended her eleven years, 
which legatars purfued this young Earl. 

Alledged for the defender. That the teflator having a fufficient fund of ali- 
ment by the L. 1 00 penfion, the impulfive caufe of the bond ceafed ; efpe- 
cially considering, that the penfion was procured by the defender's father. 

The Lords decerned^ becaufe the aliment was the impulfive caufe of the bondy it 
did not ceafe to be efeSlual by the fupervenient acceffion of the penfion ^ July 13. 
1688, Gray of Crichie contra Marquis of Montrofe^ 

AIRES GESTIO AND PASSIVE TITLES. 
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XXV. A fon forisfamiliat being purfued as vitlous intromitter with his 
father's goods, his defence was, that he entered in poflefiion of the goods 
only cufiodia caufa^ and got himfelf clothed with a gift of his father's ef- 
cheat in a month after ; which the Lords Jujlained in reJpeB of the defender's 
great diligence to procure the gijt^ December %. 168 f, Dalgamo contra Ur» 
quhart. 

XXVI. My Lord Rollo being purfued as vitious intromitter with his fa- 
ther's robes and befl horfe, at the riding of the Parliament, he alledged, 
that the goods intromitted with fell under efcheat by his father's dying at 
the horning, and the faid efcheat was gifted, and declared before com* 
mencing of the caufe, which ought to purge the vitiofity, tho' the gift was 
poderior to the defender's intromifiion, and he derived no right from the 
donatar. 

The Lords fufiained the alledgeance^ as relevant to purge the pajfive titk^ 
December 1681, Flockart contra Lord Rollo. 

XXVII. One being purfued as heir to a perfon who had vitioufly intro- 
mitted with the goods of the purfuer's debtor. 

7 he Lords founds that aSlion for vitious intromijfion being penal non tranfic 

in haeredes, where lis is not conteflata with the intromitter in his lijetimei but 

founds that the purfuer might confirm himfelf executor^creditor to his debtor^ and 

recover 
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rtcwer the goods intromtttd nmtb^ if extant^ or the value thereof^ as accords^ Ja- 
nuary 6. 1682, Grant contra Grant. 

XXVIII. An apparent heir purfued for hi8 prcdeceflbr's debt, was not 
allowed to renounce till an apprifing ted upon his own bond againft the prede- 
ceilbr's eftate,wcrc purged ; but the apprifing not being to the apparent heir's 
bdioof, did not infer an univerfal paBiTe tide, jfanuary 16. 1682, fVilUam 
Orroi contra Alexander Cbapland. 

XXIX. The tutors of an apparent heir (whofe predeceflbr died after ex- 
piring of the legal of an apprifing againft him) having intromitted with the 
charter 'chefl and writs, and received from the pupil, after his majority, a 
difcharge of all their adings and tntromifiions ; and he having continued in 
pofieiSion of thefe writs after he was major, he was purfued ex eo capite^ as 
paJjM liable for his predcccffor*s debt. 

AUedged for the defender, He could not be liable, becaufe the writs being 
appriied before the defund died, they belonged not to him but to the ap- 
prifer; and the defender meddled with them only cuftodite caufa^ without 
difpofing of any of them ; and the difcharge to the tutors was general, 
making no mention of papers. 

jinfivered for the purfucr : If apparent heirs were allowed to put their 
hands among the defunft's writs, they might endanger the diligence of cre- 
ditors, by abftrading and deftroying cvidents i and 'tis now a matter of three 
years fince the defunft's deceafe. 

U)e Lords fuftained the faid difcharge^ and continuation of pojfejfion of tke 
Kvrits^ as apaffive title againji the defender ; altho' formerly July 8. j 628, Dun- 
bar contra Leflie, it was otherwife decided; February 16. 1682, Laird of 
Coxtoun contra Adam Duffoi Drunmore. 

XXX. An apparent heir being purfued upon the paffive title of geftio pro 
baredefx for having intromitted with fome goods belonging to a dcfuntft, 
which fhould be reputed moveable heirfhip 3 feeing that is not the bed, but 
any thing the apparent heir takes. 

AUedged for the defender. That his intromiffion was by a warrant from 
the Lords of feflion, impowering him to intromit and difpofe of fome ple- 
nifhing for the behoof of creditors, and fo was not vitious. 2. The de- 
fender was only heir of tailzie, and fo had no right to heirihip moveable, 
which falls to the heir of line. 

Tif Lords affoilzied the defender from the paffive title, February 2. 1682, 
Bower (^/^Kilmadrum contra Earl of Marefchal. Vid. No. 31. 

XXXI. Eodem die, inter eofdem, the Lords found the title of Mobility and 
effice of Mar(hall was annexed to the blood, and not in commercio ; and that the 
ufng the title, and exercifing the office of Marfliall, made no paffive title. 

XXXII. Found, That iii the cafe of three brothers, the fecond and not the 
eldejl fucceeds both as heir tf line and conquefl, December 1 60 1 , contra 
Dr. Hay, and thereafter Campbell contra Campbell. 

XXXIII. Found, ^at an ultimus h«res might pafs by prefentation under 
the quarter feal^ without necejfity of a difiinSl gift or declarator. March 1682, 
Cumming contra Baird of Auchmeddin. 

XXXIV. The Laird of Tolquhon being purfued on the pafilve title of be- 
haviour as heir by intromifiion, alledged. That he had a warrant from the 
Lords of feflion for what he did. The purfuer anfwered. That the defender 
had intromitted with more than was contained in the inventary allowed by 
the Lords warrant. The defender replied. That there was an executor con- 
firmed before intenting ^of the adion againft him. The purfuer duplied^ 
That albeit confirmation before citation will purge vitious intromifi[ion, it 
will not purify behaviour as heir by intromiffion witlv heirfliip which is 

not 



8 AIRES'GESTIO and PASSIVE TITLE^S, 

not confirmable ; and the heir's eledion makes what he intromits with ta 
be heirftiip, tho* it be not the beft thing. 

The Lords found that pajjht title relevant among others : for fever al a£ls of 
behaviour were condejcended on, as intromiffion with the cbarter-chejiy and in- 
tromijjion with maills and duties^ immediately after the defundFs deceafe^ March 
1682, £tfr/ c/ Kintore contra To\(\xi)\or\. , 

XXXV. By a contradl of marriage, the tocher being payable to the hu- 
fband, his heirs and executors, and he obliged to add the like fum, and to 
employ the fame on land or annualrent to himfelf, and his wife in liferent, 
and to the bairns of the marriage in fee ; the heir claimed the faid tocher, 
as belonging to him by virtue of the faid deftination, and in the cafe of 
the adt of parliament about fecurities, containing an obligement to ihfeft. 
jilleJged for the debtor, That the fum fell under executry, and as fuch an 
obligement is reputed moveable paffv^^ and preftablc by the debtor's executors ; 
fo, e contra^ it ought to be performed to thefe aSlive j nor is it in the cafe 
of the a<S of parliament, where the creditor intends to make his money he- 
ritable, by taking from his debtor an obligement to infeft : for here is an 
obligement by the father, who was creditor himfelf^ and the heir cannot 
quarrel the not- performance on't. 

The Lords inclined to fuftain the defender's alledgeance, as being exclu- 
five of the purfuer's title \ but, before anfwer^ ordained the executors to be 
cited. 

Jllledged for the executors, That the fum by the quality of the obligement 
to heirs and executors is moveable. 

Anfwered : EJlo the father had received the money ; yet the obligement 
of deftination in favours of the heir, is preftable to him by the executors, 
and does not evanifli by the father's death. 

Replied: The word heirs is not to be ftriiStly underftood, to exclude bairns 
from coming in pro rata^ tho' this be the contra<5l of a firft marriage, fince 
then the younger children would nothavjc any provifion, March 1683, Mr. 
Andrew Cant contra JVe/lerton. 

XXXVI. The Earl of Middleton^ Lord Secretary, being purfued for his 
father's debt, as fe gerens pro harede^ in fo far as, immediately after his fa- 
ther's deceafe, he renewed a faftory to fFilJiam Coupar, his father's fador, 
for uplifting the rents of his lands in Scotland^ whorri he jcounted with for 
thefe rents of feveral years preceeding and fubfequent to his father's death, 
and got money remitted to him out of them by bills of exchange. 

Ailedged for the defender. That the fadlory cannot infer a paflivc title, 
feeing it is not fpecial as to any of his father's lands, but general as to his 
own lands, and the defender had a piece of land to which it was applicable. 
2. EJlo the fador had counted for and paid to him rents due before the 
father's death, that could not import gejlionem pro harede^ feeing thefe 
fell under executry ; nor yet vitious intromiffion, there being an executor 
confirmed before commencing of this procefs.; and any intromiffion with 
rents of years after the father's deceafe, could as little infer behaviour as 
n^ heir, becaufe the fee of the lands was provided to the children of the fe- 
cond marriage, who were infeft therein j fo that the defender as heir-gene- 
ral had neither right thereto, nor could have animum adeundi. 

The Lords Jujlained the defenders feveral alkdgeances relevant to affoilzie from 
the pajfwe titles^ November 28. 1682, Sir James Stamfield contra Earl of 
Middleton. 

XXXVII. The heir^or executor of a vitious intromitter found liable only 
in quantum the intromitter was lucratus by the intromiffion, unlefs he had 
been purfued as vitious intromitter in his own life, which would have made 

H ' his 
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Ills heir univerfally liable, November 28. 1682, Mr. John Paip contra Laird 
of Newton^ 

XXXVIII, An apparent heir being convecn'd upon this paffive title, that, 
by a letter to the defundl's debtor, he defired him to pay what he owed the 
^efan<ft, to one of his, the defunft's creditors, and obliged himfelf to war- 
rant the payment ; bccaufe an apparent heir's uplifting heritable debts to 
pay the defundt*s debt, is a behaviour ; and any body's uplifting of move- 
able debts for fuch an end, is vitious intromiflion, and the appointing of a 
debtor to apply the payment fuch a way is equivalent to the fo uplifting and 
applying. 

Anfwered for the defender : Intromiflion only with fomething in the de- 
fund's pofleflion at his death, doth infer a paflive title, which cannot be 
charged upon the defender, who did not intromit with, or give up the debt- 
or's bond, or difchgrge the debt, but only interpofed with him to fatisfy 
fuch a creditor, by obliging himfelf to warrant fccure the debtor : fo that 
the money paid was not properly the dcfund's, feeing the dcbtor*s remained 
after the payment. 

The Lords ajfoilzied from the paffive titk^ December 16. 1682, Thomfon 
contra Anderfon. 

XXXIX. One being purfued as infeft upon a precept of dare conjlaf^ as 
heir to his father, the defender alledged abfolviture, becaufe his father's right 
was reduced ex capite leSii^ fince the ferving of him heir, and confequently 
his fervice muft fall therewith. To which it was anfwered^ That the de- 
fender being major, cannot revoke. 

The Lords found the defender not liable us ha'r^ in r^peSl the fathers right 
was reduced. . It was obferved," that if there had been a general fervice, or a 
fpecial fervice, which includes the general, the matter would have been morcX 
doubtful againft the defender, if any other thing fell under the general fer- 
vice, March 16^3, Eiizabeth Farmer contra Sar^ Elder. 

XL. A fummons of transferring paflive againft an apparent heir, being 
raifed within year and day after the defunft's death, the purfuer having 
craved, that the depofitions of fome witnefles might be taken to ly in reten-- 
tisy for proving fome points of the principal libel. 

Alledged for the defender. That no aft, or ftcp in an old proccfs, can pro- 
ceed intra annum deliberandi y more than a new procefs could be intented ; 
befides, there would be this inconveniericy in fuch a method, that the appa- 
rent heir durft: not move any interrogators to the witneflfes, for fear of a paflive 
title ; and the referving his interrogators and objeftions would fignify no- 
thing, if the witnefs died in the mean time, during the interval of the de- 
fender's deliberation. 

Anfwered for the purfuer : Any action that hinders not the apparent heir 
to deliberate, and contains no perfonal conclufion againfl him, fuch as de- 
clarators, transferrings, &c. may be purfued intra annum deliberandi. 

The Lords refufed to examine the witnejfesy nor would they at the purfuer s 
defre grant pr^ently a commijfion for examining the witneffes who were very old 
meny at a day after expiring of the year of deliberationy which would run out 
before another jeffiony March 1683, DufF^ Drummuire contra Innes (?/ Cox- 
toun. 

XLI. Intromiflion with goods in Englandy or foreign places, belonging to 
a Scot/many who died in Scotlandy without confirmation here, made no paf- 
five title, but only found to be a ground to make the intromitter liable /Vs 
valoremy if not exhaufl:ed ^//V^/?^, March 1683, Archbifliop of G^/^^w con- 
tra ^/^^m Bruntsfeld. /^/V. No. 453. 

C XLII. An 
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XLII. An apparent heir found liable as behaving, for entering to poilefs 
lands, in the pofleflion whereof his predeccflbr died ; albeit thefe lands were 
apprifed, and the legal expired before the predeceflbr's death, unlefs he had 
a right or tolerance from the apprifer, iSJovember 1683, Gibjon contra Gordon. 
XLIII. A difpofition of moveables, and fums of money on death, tho' to 
a conjund perfon, a fon -in-law, fuftained to purge the paflive title of viti- 
ous intromiffion, December i. 1681, Gordon contra Robert Burnet. 

XLIV. In the redudion of an aft, wherein the Lords found, {Julyy. 
1 68 1, M^Brair contra ) that unuplifted maills and duties, were m 

bonis of the apparent heir, and might be confirmed in his teftament. Upon 
a review they were very clear to alter the interlocutor, and to find. That all 
unuplifted maills and duties were in haereditate jacente, and belonged to the heir 
ferved to the perfon dying lajl veji^ and Jeized in the lands. But the new 
debate proceeding fuper iijdem deduSis^ they were loath jto refcind exprefsly 
that interlocutor, and contented themfelves to explain and clog it thus,That 
in the competition of debts due by the defund lad infeft, and the debts of 
the apparent heir, the maills and duties fliould be liable, primo locoy to fatif- 
fy the former ; which explanation ferved the purfuer'S turn for exttnguifh- 
ing an apprifing led upon debts by the defundl laft infeft, 'November 1683, 
Netherwood againft Mr. Thomas Rome. Fid. infra No. 60 and No. 71. 

XLV. This paffive title was fuftained againft an apparent heir, that he 
continued his predeceftbr's pofTeflion ox fome lands, wherein he died infeft, 
and found probable by the apparent heir*s oath, albeit it was alledgedy That 
he could not depone concerning the defundl's infeftment, that required fo- 
lemnities he might be ignorant of. But the Lords declared,That if the ap- 
parent heir denied the alledgeance upon oath, the purfuer could not ufe 
any other probation of that paffive title, November ibS^i Porterfield of Dou* 
chal corxivz> Aucbinbreck. 

XL VI. In the redudlion of a difpofition of tailzie, with a conclufion of 
declarator, purfued againft the apparent heir of tailzie ex capite ijihibitionis^ 
execute againft the defund before the difpofition. The defender alledged no 
procefs, becaufe the annus deliberandi yfz^ yet current. 

Anfwered : That fuch proceflTes having no perfonal conclufion, may be 
infifted in within the year of deliberation, and the defender could have no 
prejudice by a fimple redudlion of the right, which he might take oft* by 
purging the inhibition. 

Replied : 'Tis unreafonable to purfue an apparent heir intra annum deli^ 
berandi : for that he may have competent defences, which he dares not 
propone for fear of incurring a behaviour, which would cut the benefit of 
deliberation. 

The Lfprds found the defender's alledgeance and reply relevant to fift the procefs 
againft him till expiring of the annus deliberandi ; and that thefummons bearing 
fhe day of compearance within the year^ could not be infi/led in after the year^ Ja- 
nuary 1684, James Ogilvie contra Mr. Charles Hume c/ Aytoun. 

XLVII. A com prifer having called an apparent heir in a declarator of ex- 
piring of the reverfion, the defender alledged^ That the apprifing was fatisfi- 
ed by a fale of part of the lands. 

Anfwered for the purfuer : That the defender had no intereft to propone 
fuch an alledgeance, without being ferved heir or infeft. 

Replied for the defender : That he being called as a defender, and not 
purfuing, had good intereft to alledge, that the purfuer's right was extinct 
and fatisfied. 

The Lords fuftained the reply ^ March 1684, Mr. David Hume contra Hume 
of Cxob'ig. 

XLVIII. An 
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XLVIII. An apparent heir's giving back a difpofition of lands, that his 
predeceffor had got without paying the price, and taking a new one, found 
to be gejlio^ and to make the apparent heir univerfally liable for his prede- 
ceffor *s debt, November 1 684. Mortonhall contra Euphan Scott. 

XLIX. In the procefs of maills and duties, at the inftance oi Jucbinbreck 
as having acquired right to an apprifing againft his father, again fl the te- 
nants, compearance was made for his father's creditors, who alledged^ That 
the comprifing was redeemable from the purfuer, the apparent heir, for the 
fums he paid for it. 

Anfwered for the purfuer : The a<5 of parliament about the redemption 
of apprifings, acquired by apparent heirs, concerns only the taking right to 
expired apprifings, which is prefumed to be done in defraud of creditors 5 
whereas the purfuer's apprifing was acquired in curfu of the legal, and feve- 
ral years on't are yet run. Now there being in this cafe a remedium ordinari" 
um^ by ufing an order, there is no neceflity to recur to the extraordinary re- 
medy of the adl of parliament j and creditors have no more prejudice by 
the apparent heir's having the right while it is redeemable, than if it were 
in the perfon of a ftranger. 

Replied for the creditors : The prefumption of a fraudulent contrivance 
for the benefit of apparent heirs, holdeth in the cafe of current, as well as 
in the cafe of expired apprifings : for there might have been partial pay- 
ments of the apprifing acquired, the inftruftions whereof the apparent heir» 
being mafter of all the papers, may fupprefs ; and it will be difficult for cre- 
ditors to prove, that the- apparent heir gave not the full value for the ap- 
prifing, otherwife than by his own oath. It might alfo fall out, and be 
induflriouily ordered, that the apparent heir (hould not take right to an 
apprifing till it were near upon the expiring. Befides, the cafe of creditors, 
who are in damno vitandoy is more favourable than that of an apparent heir, 
who is in lucro capiendo. And ^uly 21. 1671, Sir George Maxwell of Pollock^ 
contra Kirkonnel^ the Lords found an apprifing acquired by an apparent heir, 
during the legal, redeemable within ten years from the time of acquiring, for 
what was truly paid for it, if it flood in his perfon till the legal were expired. 

The Lords found the apprifing redeemable from this apparent heir^ upon pay- 
ment of the fums he truly gave for ity February 27. 1685, Auchinbreck contra 
Robert Campbell. 

L. One being purfued as fe gerens pro harede by intromiflion with the 
purfuer's deceased debtor's rents, he alledgedy That he was but a fecond bro- 
ther, and fo could not be heir. 

Anfwered for the purfuer : The elder brother having been eighteen years 
abroad, without any account of him, is reputed to be dead ; and fo the de- 
fender is now apparent heir. 

The Lords fujiained the defence ^ and found the purfuer could not^ hoc ordine, 
call for the defenders intromiJhnSj but ought to adjudge the lands^ or arrefi the 
rentSj March 1685, Patrick Houfioun contra William M*Kie. 

LX. The Lords found an apparent heir might purfue for teind-duties, 
whereof his predeceflbr died in poffeffion, feeing the decreet will fecure 
the payment, March 1685, Laird of Wedderburn contra Longformacus : but 
this feems to be an erroneous decifion, and a confequencc'of the decifions 
finding current maills and duties to belong to apparent heirs, and to fall under 
their teftaments \ which decifions are irregular, as Cajilebill obferves, Pratt, 
tit. AireSy No. 81. For tho' tenants paying their rents to an apparent, are 
excufed, the apparent heir, not being nomen juris^ (hould have nothing but 
his aliment, and cannot tranfmit any rents to his executors, and in a com- 
petition the next heir will be preferred to the former's creditors, not being 

creditors 
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creditors for his aliment. And the queftion in the Lady Tarjappies cafe, an-- 
no 1662, was only about fatisfadion to her for the apparent heir's aliment, 
whom {he entertained till his death ; and it was exprefsly found, That unup^ 
lifted maills and duties did not j/ill under an apparent heirs executry^ but were in 
haereditate jacente, and belonged to the perjon ferved heir to the defundl lajl vejl 
and feized^ January 1683, Ballantyne contra James Bonnar'i reliB j and in BaU 
gon'i caje^ February 1688. 

LXL The Lords found, That one of two heirs-portioncrs having renoun* 
ced, the other could not be liable for the predeceflbr's debt in Jblidum^ but 
only pro rata ; and that the creditor behoved to do diligence againft the e- 
ftate for the half erf" his debt, December 1685, David OJwald contra James 
^omerveL 

LXIL In a competition betwixt a niece by a fifter-german, and the uncle*- 
confanguinean, brother to the defund, the Lords found the niece heir of line> 
and reduced the uncles fcrvicc, January 1686, John Stenhoufe contra Andrew 
Dewar. Vide infra^ No. 70. 

LXIII. The Lord Lauderdale having firft acquired a gift oiuUimus hareSy^nd 
thereafter a gift of recognition of the lands of Dudope^ the creditors craved 
he might be liable in quantum lucratus, by the gift of ultimus hares, viz. for 
the rents uplifted by that title before obtaining of the gift of recognition. 

Anfwered : The lands being difponed by in his lifetime, the 

ultimus bares was unprofitable, and the rents fell under the recognition. 

The Lords repelled the anfwer^ March 1686. 

LXIV. My Lord Kenmure being purfued as reprefenting Lord Robert^ upon 
this paflive title, that he, the defunft's heir-male, had intromitted with teinds^ 
whereof his predeceflbr had died in the pofTeflion by virtue of tacks yet un- 
expired. 

Anfwered: The procuring a tack from the bifliop, and paying a graflum 
to him by the defender, (who was not mafter of the charter-cheft that was 
fequeftred ) being error faSli invincibilisy ought not to make a paffive title. . 

Replied: An apparent heir cannot pafs by his predeceflbr's rights, and ac- 
quire new rights of the fame fubjeft ; and the defender's predcceffor's right 
to the teinds uplifted, was notour in the country. 

7 he Lords fuftained the paffive title ; but thereafter Jlopt till November, 
March 1686, Mr. JoUie contra Lord Kenmure. Vide infray No. 67. 

LXV. The heir of one who was fucceflbr titulo lucrativoy was found as 
univerfally liable for the firft defundl's debt, as his immediate predeceiTor 
would have been ; altho' an heir to a vitious intromitter is only Hable in quan-^ 
turn lucratus : becaufe vitious intromiflion being penal, is not fo rigoroufly 
extended againft the intromitter's representatives, as the paftive title of univer- 
fal fucceflbr, which is not a vitious title, but praceptio hareditatis, March 
1 686, Duff ol Bracco contra Innes of Auchluncart. 

LXVI. A wife being purfued as vitious intromitter with goods in Scotland 
belonging to her huiband, who lived and died in England. 

Anfwered : The defender was adminiftratrix to her huiband in England, 
(the fame thing as executrix confirmed in Scotland) and mobilia fequuntur 
perfonam. 2. As fuper intromiflion is purged of a vitious paflive title by a 
prior confirmation, fo, a pari, the letters of adminiftration was a putative title 
that ought to purge the vice. 

Replied : The adminiftration gave no right to goods extra territorium. 

The Lords Jound the adminijiration purged the vitiofity, March 1686, Bell 
contra Eliot of Dunlabyre. 

LXVI I. In the forefaid caufe at the inftancc oi Jolly contra the Lord Ken^ 
mure, mentioned fupra, March 1686, it was farther alkdged for the de- 
fender. 
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fender, That the tack of teinds was apprifed, and the legal expired before* 
l^ord Robert's death. 2. The defender offered to prove, that he had a fa- 
iSory from the apprHer, in cafe the kgal were not expired, which alledge- 
ances the Lords found relevant feparatim ; and it was not pleaded by the 
purfuer, that Lord Robert died in pcrfleffion of the teinds, tho' the legal ex- 
pired, February 1687, Jolly contra Lord Kenmure. Vide fuprCy No. 64. 

LXVIIL The Lords ftifpendcd a decreet in abfence againft three heirs -por- 
tioners, who were all called ; becaufe they were all decerned in foUdumy and 
not pro ratay which wzsparsjudfcisy July 1687, Jordanhill contra Edmifton. 

LXIX. A creditor of the Lord Napier having purfued the debtor's heirs of 
tailzie, the defenders alledged no procefs till Mrs. Brijbave^ the heir of line, 
was called. 

Anjwered : The purfuer was content to call the heir of line cum proceffu. 
Replied : The heir of line being known to the purfuers, and the princi- 
pal contradictor, fhould have been cited ab initio ; and it is not enough to 
call her cumprocefu. 

The Lords found no procefs^ and remitted the purjuer to raife a new procefs^ 
and to call the heir of line^ December 1687, Ladies Greenock ^;7^/ Mochram, 
&c. (who were heirs of line to the laft Lord, who was heir of tailzie to the 
Lord Archibald his uncle ) contra Erjkines. 

LXX. In the competition for the right of fucceffion betwixt the nephew 
of a confanguinean brother, and the nephew of a german fifter to the de- 
fun6t, it was alledged for the confanguinean nephew, That regularly the ma- 
fculine line excludes the feminine ; and tho' by our cuftom, drawn from 
the civil law, the german fifter is preferred to the confanguinean brother, 
yet that principle is but perfonal to the fifter competing, when both bloods 
concur in the fame degree, and belongs not to her defcendents. 

Anfwered for the german nephew : Albeit a woman is termed ultima fua 
familieey yet by our law and cuftom, the reprefentatives of a fifter german 
exclude mafculine confanguinean line. 

The Lords ordained the point to be heard in prefence^ January 1688, Captain 
Collifon contra • The german nephew declining to debate, the 

confanguinean nephew took out brieves, and ferved. 

LXXI. Found that the executors or afliignies of apparent heirs dying un- 
entered, had no right to maills and duties of lands, or to annualrent of he- 
ritable bonds, rcfting unuplifted the time of the apparent heir's dcceafc ; tho' 
payment made to apparent heirs would exoner tenants. And it was not ma- 
terial here to confider, if the apparent heir's executors would be liable to 
reftore what was unconfumed of that which he uplifted, February 1588, Bal-^ 
gon contra James Hay. Videfupra, No. 44. 

LXXn. Major Murray having purfued Baillie of Torwoodhead, as heir of 
line to the late Lord Bramfoordy he alledged^ That the Lady Forrejier^ the 
Lord Bramfoord% heir of line, who had right to his eftate, ought to be firft 
difcufied. 

Anjwered for the purfuer : That it is declared by a decreet of parliament, 
that my Lord Bramfoord\ eftate, for prefervation of the family, fhould fall 
and belong to Edward Ruthveri his grandchild, pafting by his mother the 
heir of line, which decreet of parliament cannot be called in queftion by a- 
ny inferior Judge ; and tho' it be quarrellable as unjuft before the parliameht, 
yet creditors are only obliged to difcufs the heir of line's unqueftionable e- 
ftate. 

Replied for the defender : That decreets of parliament ought only to ftand 
as to perfons cited, and not as to fuch as were never called thereto. N(5^y 

D the 
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the creditor, purfuer, was not cited, but only the Countcfs dowager ofBram-- 
Jhordj and that upon a bill too without a procefs, 

Duplied: The adJ: of parliament declaring that fentences of parliament 
arc not to be quarrelled by inferior judges, doth not diftinguifti whether 
parties be cited or not, or if there be or be no compearance ; and decreets 
of parliament fall not under the adl fahojure. 

The Lords fujiaimd the duply ^ and decerned agiUnft the heir of tailzie^ June 
23. 1688, Major Murray contra Baillie of Torwoodhead. 

LXXIIL A perfon purfucd as univerfal fucceffor, was not allowed to re- 
nounce, albeit he had reduced his infeftment upon minority and le(ion, un- 
lefs he. would renounce re Integra^ and procure his Lady's renounciation of 
her jointure, June 1688, Fordel Henderjon contra Alexander Bayn. 

ARRESTMENT. 

LXXIV. Arreftment ufed upon a decreet,after the paffing of a bill of fufpen- 
(ion thereof; but before the fufpenfion was intimated or figneted, found loofable 
upon caution, after expeding of the fufpenfion at the fignet, Norcember i68i, 
Gardiner contra Gardiner. 

LXXV. The Lords inclined to think, that in the cafe of a fum bearing an- 
nualrent arrefted, all pofterior annualrents fell under the arreftment by 
way of aqceffion, December 15. 1681, Grizel Moir contra Lord and mafter 
of Balmerinoch 5 but here the debtor wrs only debating, and not a co-creditor 
who had [arrefted] thefe annualrents that fell due after the firft arreftment, 
whofe cafe had been more doubtful. 

LXXVL The Lord M'Donalis hoHes being arrefted in a ftable in Brunt* 
ijland, when the mafter of the ftable was abroad, and a copy of the arreft- 
ment left with his wife ; and the horfes being taken away before he came 
home, by fome of McDonald's fervants ; the ftabler was found liable to 
make the horfes or value forthcoming to the arrefter, albeit they were taken 
away before he came home, or knew of the arreftment, unlefs he could 
prove they were taken away vi majon\ or ftoUen out of the liable without 
any neglcd of his wife or fervants, for whofe fault or negligence the matter 
of the flable is liable ; altho' it was not ailedged, that the wife confented to 
the taking the horfes away, January 27. 1682, jignes Brown and her hufband 
contra Gairns Baillie of Bruntijland. 

LXXVn. A meflenger^s execution of arreftment being, that the letters were 
duly and lawfully executed, but not that a copy was left, found null and un- 
formal,and a fecond arrefter preferred, albeit the faid firft arreftment mention- 
ed that the perfon, againft whom it was execute, was perfonally apprehended, 
February 1682, Mr. James Cunningbame contra M^Leod and Hamilton. 

LXXVIir. Found that, notwithftanding of the a<ft of parliament, ftrangers 
may be arrefted within burghs for their debt ; but that a Scot/man born could 
not be arrefted upon a bond granted by him, after he had refided year and 
day in Scotland ; and that he was free, notwithftanding of caution given ju- 
dicio fijii^ January 1683, jiyion contra Rofs. 

LXX1X. A gratuity of 3000 merks given by the King to a foldier, for ap- 
prehending a rebel, found not arreftable by his creditors, efpecially before 
)t was paid to him by the cafti-keeper, as having the privilege of flipendium 
militare, March 1683, Mr. Robert Richardfon contra Sir fFilliam Sharps 

LXXX. An arrefter, whofe arreftment bore to have been executed at 1 2 
o'clock in the day, preferred to an affigny, whofe right was intimated the 
fame day, without exprefting the hour when it was done, in refpe6t the in- 
tiniation was not only prefumed to have been made the laft hour of the 

day. 
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dagr, but alfo it was owned to have been made in the afternoon, Nowmber 
1683, Alexander Chaplain writer to the fignet, contra 

LXXXI. In a competition betwixt an arrefter, and the poffeflbr of a prior 
precept drawn by the c<mimon debtor, and accepted by the perfon in whofc 
hands the money was arrefted. It was alledgea for the arrcfter, That the 
precept as gratuitoufly given after the arrefter's debt was quarrellable upon 
the aft of parliament 1621 ; and the onerous caufe being referred to the 
pofleflbr's oath, he deponed, That himfeif was not creditor to the drawer, but 
his brother was. The arrefter objeSled againft his oath, That the quality is 
extrinfic, and it muft be otherways proven, that the brother was creditor 
to the drawer \ and e/lo^ that were proven, the arrcftcr's <iiligence (hould be 
preferred, unlefs it were made appear fcripto before the arreftment, or by 
the arrefter's oath, that the precept was given for the brother's debt. It 
were again a dangerous preparative to allow peribns, whofe rights are quar^* 
relied as wanting an onerous caufe, to impute them to the payment of a 
creditor who bad done no diligence, and fo to difappoint the diligence of 
another creditor. 

7^ Lords^ before anfwer^ ordained the debtor^ drawer of the precept ^ and the 

poffejffor's brother y to be examined^ if the precept was truly granted at the time 

for the behoof of the brother^ who bad fold fome goods to the drawer Jor ready 

money j andy as was alkdgedj had verbally ordered his brother to receive his mO'^ 

tiy or the precept^ January 1684, Robert Handifide contra Williamfon. 

LXXXI. A debtor, who had paid to the obtainer of a decreet of forth- 
coming, and got his difcharge, being thereafter decerned at the inAance of 
an afligny, whofe affignation had been intimated before the arreftment, pur* 
fued the arrefter upon the warrandice in his difcharge. 
* \/f//(?^/jf^t/ for the defender : He could not be liable, feeing y««w recepit^ 
and the purfuer had not obtruded, as he ought, the anterior intimation of 
the aftignation, during the procefs of forthcoming ; which if he had done^ 
the arrefter would have fecured himfeif againft the other eftate of the com* 
mon debtor, who is now become bankrupt. 

T[he Lords Jujlained the alledgeance^ and affbilzied^ March 1684, Andrew 
Ker in Chatto, contra Walter Rutherfoord. 

LXXXII. In a competition betwixt an afligny to a debt due by the Lord 
Roxburgh to the Laird oi Alva^ and one who had arretted the fame. 

Alledged for the afligny, That he had done diligence againft Roxburgh*^ 
heir ; whereas the arrefter had been in mora^ and but lately raifed his fum- 
mons of forthcoming. 

Anjwered for the arrefter. That he having arrefted before the affignation, 
and been in ordinary diligence, the common debtor could not difappoint 
his arreftment, which was nexus realisj by any voluntary aftignation. 

Replied for the afligny : The arreftment is null, in fo far as the copy 
bears, That the arreftment was ufed at the within defigned Sir William Prim* 
rofe\ inftance, for a debt due to the within defigned Sir Charles Krfkine ; fo 
that the defignation is not full, and the execution is but a loofe paper, not 
indorfed upon the letters. And as the aft of parliament 1672, cap, 6. re- 
quires the parties in fummons to be fully defigned, otherwife that the cita- 
tion fliall be null : this, isr /^/, ftiould be obferved in arreftments. 2. Tho^ 
the copy bears to be ftamped, there is no veftige of the ftamp. 3. The 
debtor in whofe hands the arreftment was laid on, being dead, the effeft 
thereof ceafed, as in inhibitions where the inhibited party dies. 

Duplied ior the arrefter : The ad of parliament 1672 concerns only the ex- 
ecution of fummonfes : befides, Sir William Primroje^ and Sir Charles Erfkint^ 
i» a kind of defigna^on more certain than the general defignation of writer 

in 
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-in Edinburgh ; that would be fufficient tho' there were many ofher pferfoift 
of that name and employment. 2. The copy bears the ftamp to have 
-been affixed, which muft be prefumed true, till the contrary be proven. 
Tho' the adlof parliament required ftamping, when writing was not much 
An ufe, it is not cuftomary to ufe aay wax, and frequently the paper is 
not fo^much as laid down, ftamping being c^nfidered but as a mere formality. 
3. Whatever might be prevented [pretended] for the extinction of the arreft- 
^nent, if the heir had paid, not knowing of the arreftment laid in his father's 
hand, that cannot hold in rfiis cafe, where the debt continues unpaid. 

The Lords jmnd^ that the aSi oj parliament 1672 did not concern arrejiments^ . 
Hind that arrejiment Jied with the debtor in whaje band it was made^ as inhibiti-^ 
-on does. But this part of the interlocutor was ftopt, in order to a farther 
bearing the next fefSon ; and the Lords delayed to give anfwer to the obje- 
jftion about the ftamping, March 1684, Mr. Thomas Rigg contra Sir JVilliam 
JPrimrcfe. Vide infra^ No. 125. 

LXXXIII. It was brought to interlocutor, but not determined, that an ar- 
reftment was null, becaufe the execution exprefled not, that a copy was de- 
4ivered either peffonally, oi* at the party's, d welling- houfe, but only, that a 
•copy was delivered. And tho* executions arc not regiftrate, fuch a folem- 
•nity ought not to be difpenfed with more than in citations, which require 
jiot regiftration ; and fuch omiftions would render the improving of execu- 
tions more difficult, March 1684, Sir Alexander Falconer contra Sir David Car^ 
negy of Pittarow. 

LXXXIV. In a procefs of forthcoming, at the inftance of one Jolly againft 
the Laird of Lamington^ as debtor to Robert Baillie the purluer's debtor, 
compearance being made for Theodore Montgomery^ who had right by affigna- 
tion intimated before the arreftment, the purfuer proved by the affigny's 
•oath, that affignation was a truft for Robert Baillie's behoof; after which La-- 
mington having taken a difcharge from Theodorey and proponed upon the 
fame, the Lords found, That Lamington was in mala fide to difappoint the ar- 
refter, by making voluntary payment to the affigny, after he knew the affi- 
gnation to be truft, and after the matter was litigious betwixt the affigny 
and arrefter ; and therefore decerned in the forthcoming, February i6S ^yjohn 
yolly contra Lamington. 

It was afterwards alledged for Lamington^ That the difcharge was granted 
before Theodore gave his oath ; and Lamington protefted againft his deponing, 
as being denuded. 

Afifwered : The defender was in mala fide after the arreftment,to take a dif- 
charge, and ought to have fufpended upon multiple-poinding. 2. The de- 
fender's oath of calumny is craved, that the difcharge is not of the date it 
bears, andibeing falfum in data quam free fe fert^ muft at beft be looked up- 
on but as blank in the date ; fo that the defender muft prove it was of a 
date anterior to Theodores deponing. T^he Lords fujiained both replies^ and 
Joundj That the- defender could not take a difcharge in prejudice of the purjuer^ af^ 
ter the matter was litigious^ February 13. 1685, partibus ut fupra. 

LXXXV. In the procefs of forthcoming, at the inftance of one Bogle^ 
who had arrefted feme tobacco in the hands of Baillie Hally as belonging 
to William John/ion the purfuer's debtor, compearance was made for Mr. Bow^ 
Jen; who alledged^ That the tobacco was his, and only configned in the hands 
of JVilliam Johnjiony as his fador and correfpondent, and fo could not be 
carried by an arreftment at. the inftance oi Johnjiony creditors, 

Anfwered : PofTcffion in moveables imports a right s and it is three years 
iince the tobacco came into jfohnjlon's pofTeffion* 

The 
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Tife Lords fufiained the aUedgeance made for Bowdcn as relevant^ March 
1685, William Bog]e again/i Baillie Hall, and Mr. Bowden, Londoner, 

LXXXVL Arreftmcnt upon a decreet appointed to be loofed upon jurato-^ 
ry caution, when the decreet was turned into a libel, March 31. 1685, Lady 
Kettlejion contra John Hay^ which was a novelty. 

LXXXVIL An arreftment of a parcel of (heep in the debtor's own hand,found 
not to prefcribe in five years, as an arreftment laid on in a third party's 
hand would do, March 1685, M^Kie contra Schivw and Ker ; and in November 
1685, the juft contrary was found in this caufe. 

LXXXVIIL One having regiftrate a contract, and charged thereon the o* 
ther party to fulfil in the haill heads and claufes, &c. and alfo ufed arreft- 
xnent, the Lords found the arreflment loofeable on caution, tho' laid on by 
virtue of a decreet of regiftration, February 1685, Aleocander Forbes contra 
John Hepburn* 

LXXXIX. Mr. David IFatfon having arreftcd on the 28th November 1684, 
and executed his fummons for the firft and fecond diets, upon the 9th of 
December y and 7th January following, and called his fummons the i6th of 
January \ Mr. William Lauder arrefted the fame debt upon the loth of De- 
cember^ a day after the other's fummons was executed for the firft diet, and 
with great vigilance got his procefs firft returned and inrolled, and a decreet 
thereon pronounced againft the defender, referving to the other arrefters 
compearing, to be heard upon their preferences. 

Alledged for Mr. David Watfony That he ought to be preferred, becaufc 
he had raifed his fummons before Mr. Lauder % arreflment. 

Anfwered for Mr. Lauder ^ That he is preferable for having the firfl con- 
fummate diligence by decreet ; nor can it be alledged, that his decreet was 
recovered by the common debtor's partial favour, and both procefTes are be-» 
fore the Lords, where the methods are equal, and the diligences are of the 
fame kind. 

l^e Lords preferred Mr. William Lauder, and did not bring in the other pa- 
ri pafTu, March 1685, Mr. William Lauder contra Mr. David Watfon. 

XC. One Hamilton having died two or three months after he had arrefl- 
cd, without raifed a forthcoming ; and thereafter Thomas Craw/urd having 
arrefled the fame debt, and purfued a forthcoming before the Commiflars, 
wherein Hamilton's brother compeared for his interefl 5 but Craw/urd was 
preferred in refpcdt the other was not then confirmed executor to his bro- 
ther. Hamilton advocated the caufe, and after the fame was remitted, con- 
firmed himfelf executor to his brother ; upon which adtive title he obtained 
a decreet of forthcoming before the Lords, fome months before Crawfurd 
got a decreet before the Commiffars. In a multiple-poinding the Lords 
found, That Hamilton having done the firfl flep of diligence by arreflment^ 
and the laft by obtaining decreet before Crawfurd^ he ought to be preferred, 
altho' in the intermediate flep he had been fomething negligent ; Crawfurd 
after the remit having been guilty of fupine negligence, November 1685, Ha^ 
milt on contra Thomas Crawfurd. 

XCL Provofl Drummond having difponed his goods to Baillie Hamiltony 
after he had been charged with horning by Major Baitman, John Chancellour 
and others arrefted afterwards the goods in the common debtor's fhop^ and in 
Hamilton s hands, and thereafter Baitman arrefled alfo. 

Chancel/our claimed preference, as being the firfl arrefler. 

Alledged for Baitman^ That the difpofition was preferable to the arrefl- 
ment ufed by Chancellour ; which difpofition, tho' reduced upon the aS i62i,' 
as in fraudem of Baitman^ anterior charge, excludes all poflerior diligences. 

E JlnJ^weredT 
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Anfwered: That Baitman could found on the difpofition, whch is iiot In 
favours, and Baillie Hamilton docs not oppofe John Chancellour ; fo that his 
diligence of arreftntient muft be coniidered as if the difpofition were pail 
from. 

^he Lords preferred Baitman, unkfs Chancellour had grounds fuffkient to re- 
duce the faid difpojitiony February 1687, John Chancellour contra Major Bm-- 
man. Thereafter this interlocutor was flopped. Vide No. 153, 439. 

XCIL Found fufficient to arreil in a minor's hand, without neceility to 
execute the arreftment againft his tutors or curators, either perfonally, or by 
leaving a copy at the crols, tho' thofe ought to be cited in the forthcoming 5 
and here a poflerior arreiler, who had arrefted in the curator's hands, was 
competing, November 1687, George Robertfon contra John Ker. 

XCIII. Arreftment of goods in the debtor's own polJefiion found to af- 
fe(5t, and to be a nexus realis^ as well as if it had been in the hands of a third 
party, January 1688, Dr. Gaim contra Tofcbocb oi Monivaird. 

XCIV. A debtor having died after one of his creditors had arrefted, an* 
other creditor confirmed the fum arrefled, and competed in the forthcoming; 
but the Lords preferred the arrcfter, the arreflment being a nexus realis^ which 
could not be prejudged by the debtor's death, more than real rights of poind* 
ing the ground, &c. By virtue whereof goods might be poinded after the 
debtor's death, in prejudice of both an executor and donatar, (as was found 
in a purfuit before the council, betwixt the Lady Hume and John Hay) jRf- 
bruary 1688. Vide infra^ No. 95. 

XCV. In the multiple-poinding betwixt Robert RttJ/el, who had obtained 
a decreet of forthcoming againft the tenants of Carmckj of fome rents ar- 
refted in their hands, as belonging to Babicrief jure maritiy and the debtor's 
relidt. 

AUedged for the relid, That (he, as cxecutrix-creditrix, ought to be pre- 
ferred to Rujfely who (hould have confirmed the debt arretted after her hu- 
iband's death, and her confirmation was before the decreet of forthcoming. 

Anfwered : Arreftment is nexus realiSj and cannot be evacuated by the 
debtor's death. 2. The fubjed arretted was not at firft confirmed in the prin- 
cipal tettament, but only eiked } and the decreet of forthcoming is prior to 
the confirmation of the eik, and there was no protettation to elk. 

The Lords found the decreet of forthcoming to be a prior and prejer able com'- 
plete diligence. But if the confirmation of the rents had been anterior to 
the decreet, they would probably have decerned in favours of the relidt > 
yet an executor not qua creditor, could not compete with one arrefting, 
before the debtor's deceafe, tho' his decreet of forthcoming were pofterior 
to the confirmation, June 2g. 1688, Robert Rujel contra hzdy Balncrief, 3ind 
the tenants of Car-nock. Vide fupra^ No. 94. 

ASSIGNATION. 

XCVI. A written citation before a baron court, to pay the rents contain- 
ed in the purfuer's difpofition and affignation, found to be a formal intima* 
tion, and fufiicient to exclude a pofterior arrefter of the rents afligned ; and 
the aftigny's intimating judicially the faid afiSgnation in the baron court, 
and producing the fame to the clerk in court, was fufficicnt intimation, Le^ 
cember 3. 1681, Sir 'David Ogilvy contra Ogilvy oi Logic. 

XCVII. A claufe of attignation to teinds in farther fecurity of the pay- 
ment of a fum in a bond, without any obligement to do diligence on the 
attignation, was not found to oblige the creditor to do diligence thereon, Ja^ 
nuary 1682, Laird oi Langtoun contra Earl of Hume. 

XCVIII. An 
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XCVIIL An inhibition was found to fall under the ailignation to a bond, 
and fum therein contained, without the general claufe of all that followeth, 
4)r might follow thereon, in a competition with the cedent's finguiar fuccefTor, 
yamiary 1682, IViikamfon contra Sir Patrick TbreapIanJ. 

XCIX. One Sbed having infert his creditor Sir Patrick Nijbet's name in 
a blank bond, due by one Scor^ without taking a backbond ; ibme years after, 
Sir Patrick purfued Sbed. 

jilledged for the defender : That an ailignation granted by a debtor, not 
bearing expreisly in fatisfa<ftion, is prefumed a corroborative fecurity ; but, 
when a creditor takes right to a bond, by getting his name infert, that prefumes 
fatisfadion, unlefs the contrary be made appear $ which alledgeance the Lords 
found relevant y February 1682, Shed coMxz Sir Patrick Nijbet : but this is 
notjlne fuo fcrupuh^ kbed not having retired his. bond. 

C. David Stewart having ailigned to Sir Jobn Ayton his brother-in-law, fail- 
ing lawful ifTue of his own body, a 4000 merk bond due to him the cedent 
by the Laird of Innernytie his brother, with a pr oviiion, That it (hould bo 
lawful to the cedent to uplift and difpofe of the money ; and a claufe decla-> 
ring the delivery of the afiignation equivalent to the delivery of the bond, 
which was not then in his pofleflion, but in the hands of Garntully his un- 
cle : he thereafter called for the faid afiignation, and gave another of the 
fcM'efaid tenure in lieu on't, with the burden of a thoufand merks to be paid 
10 a baAard brother, who, by David^s order, three days before his death, 
burnt the firft afiignation. 

Sir Jobn Ayton having raifed, after David's de^th, an adlion for exhibition 
and delivery of the bond and afiignation 5 it was alledged for Innernyiiey That 
the afi[]gnation bore no claufe difpenfing with delivery. 2. It having been 
delivered as the claufe irnports, the recalling on't infers a revocation of the 
afiignation. 3. It was offered to be proven by witneffes, that Aytcn having 
deiired David^ when on deathbed, to give up the afiignation and bond, he 
refufed, at leaft, gave no anfwer, but turned him about to the wall ; and 
that he faid to others, that the granting of the faid afiignation, which would 
have defiroyed his father's family, troubled more as any thing he ever did ; 
but now he had recalled it, and had it in his own cufiody. 

An/wercd for the purfuer : Tho' there was no exprefs claufe difpenfing 
with the delivery, yet the cedent having a rational caufe for keeping the e- 
vident, viz. a referved power to uplift the money, and the fum not fimply 
afiigned, but tailzied to Ayton, failing heirs of David's body, who are in- 
fiitute by being in conditione pofiti ; there was good reafon for the afligna- 
tion's remaining with the cedent till his death, and, tho' it bear delivery, that 
hath been only fymbolical for want of the bond ; fo that the recalling of it 
could import no revocation : nor can the efFedt of writs be taken away by 
the depositions of extfinfic witneffes, efpeciallyas to words emitted long af- 
ter figning. And the Lords, in the cafe of T^bomas Kincaid contra Stark^ 
'December n. 1679, fufiained a difpofitionof lands, referving a liferent and 
power to alter, tho' it had no claufe of difpofing, &c. ; and, if David had 
inclined to alter, he would have defiroved the fecond, as well as the firfl 
bond. 

Replied: The afiignation, by its conception, is a prefent right, tho' with 
a refolutive condition, in cafe of children. 

This plea was agreed and taken up before interlocutor, February 1682, Sir 
yohn Ayton contra Innernytie. 

CI. In the competition betwixt [an afligny] and an arrefter, whofe arreft- 
ment was poilerior to the intimation of the afiignation ; in refpedt the in- 
ilrument of intimation did not bear that a copy was left at the dwelling-houfe, 

or 
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or delivered te any fcrvant, &c. March 1682, Sbewal conttz Rifcbie and 
RUe. 

CII. Found, That one whofc name is ufed in truft by a third party is not 
hoc ipfo liable to do diligence, unlefs by a claufe he be obliged thereto, March 
1682, Mr, Patrick Red contra Baillie Crawfurd. 

ClII. One having afligned a bond with the bygone annualrents, and after- 
wards granted a difcharge, by two Notars, of fome of thefe annualrents that 
had been truly paid before the afiignation, tho' not difcharged before intima- 
tion of the afiignation, which was fubfcribed but by one Notar, at the date, 
and by another, fomc months after the difcharge. 

It was alledged for the affigny in a competition : That, tho' his affignation 
he not formally intimated, the narration of the affignation in the difcharge is 
equivalent to an intimation. 2. The difcharge acknowledging the afiigna- 
tion, tho' it had but one Notary, as it had two, is equivalent to the cedent's 
oath, that he gave command to the Notary, which fupplies the want of the 
other Notary ; and, being in grcsmio of the difcharge, is as good as if it had 
been acknowledged in writ before the granting of the difcharge. 

Anfwered: Intimation in a competition of creditors mufl be formal by in- 
flrument, which the narrative of the difcharge is not equivalent to ; nor does 
the narration of the afiignation fupply the legal folemnities. 2. The debtor, 
who received the difcharge, being truly creditor for an onerous caufe, upon 
the warrandice thereof, would have got the cedent's oath, the affignation be- 
ing for love and favour ; and the affignation is reducible on the adl of par- 
liament 1621, zsinjraudemcreditoris. 

The Lords found the affignation was not validly intimate^ and preferred the 
debtor on that heady without giving anjwer to the other points^ March 1682^ 
Alexander Johnflon contra John Spevin. 

CIV. Mr. "John Wilkie having granted an affignation to his creditors of fome 
debts due to him by Sir ^ohn Wilkie of Fouldoun^ which was intimated to the 
Lady Rofs^ his daughter and heir ; and thereafter Mr. John having reflridled 
the faid fums to the half, in favours of the Lord Rofs. 

Alledged for the Lord Rofs : That his Lady being minor and married, in- 
timation ought to have been made to him, as hufband ; feeing he now com- 
petes upon a right, as creditor. 

Anlwered : Altho' in cafes where wives or minors are prejudged, and are 
in damno vitando^ it may feem reafonable to acquaint the hufband or curator 5 
yet the want of that intimation to hufbands or curators cannot be obtruded to 
third parties. And in this cafe the hufband, who could not but come to the 
knowledge of the faid intimation, as he .would have been in mala fide to have 
paid the cedent ; fo himfelf being now debtor with his Lady jure mariti^ 
was in mala fide to take any pofitive right or privative, by a difcharge or re- 
flridion j and is not fo favourable as another perfon, who innocently might 
have taken a fecond affignation, after the firfl was intimated. 

T})e Lords inclined to fufiain the anfiver 5 but the point wgs not put to 
the vote, in refpeft the creditors infifled, in their redudtion, upon the 
adl of parliament 162 1, December 20. 1682, Lord Rofs contra Ksr of Afo- 
rifiown^ &c. 

CV. A principal and cautioner having granted a bond for money borrowed 
from Thomas Weir in name of, and as pertaining to one Wallace his brother- 
in-law, payable to J^^/fa^^ or ^/r. 

The Lords founds Ihaf Thomas Weir, as correus credendi, might have 
uplifted the money from the debtor^ and effeSlually difcharged him thereof-, yet 
he could not J without a faSiory from Wallace, affign the tond fo the cautioner^ 
upon payment made to himfelf This was found pro and contra } but, at length, 
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the-faftory was produced, January 1683, Archibald Ainjley contra Dalmahoy 
and Hannay. 

CVI. An afllgny to a bond, who was obliged to ufe all manner of legal 
diligence againft the debtor, before he recurred againft the cedent, having 
proceeded the length of caption againft the debtor. 

The Lords foundy That he had done fufficient diligence ^ and needed not to take a 
gift of efcheaty nor poind goods y or adjudge lands ; and therefore fujlained procefs 
againji the cedent. Albeit it was alledged that the obligement to diligence be- 
ing general, imported both real and perfonal diligence, March 1683, Alex- 
ander Abercrombie contra David Seaton. 

CVII. Found that a perfon having taken an aflignation to maills and du- j 

ties in corroboration of a debt, and entered into poffeffion by uplifting a part, 
was not obliged to continue to intromit as appryfers are. But here it was 
not alledged, that he had excluded any other creditor from intromitting, 
March 1683, Baillieof Torwoodhead contv2i Patrick Gamer. 

CVIIl. Found that the aflignation of fums heritable, by a claufe feclu- 
ding executors, is not in bonis defungH^ or confirmable, tho' not intimated in 
the cedent's lifetime ; but here the defunft's executors were competing, and 
not another creditor upon his diligence, March 1683, Seaton and Harvey con-- 
tra Lumfdean. 

CIX. Andrew Balfour j who was bankrupt, having, without any onerous 
caufe, afligned a bond to Mr. Patrick Reid, after intimation of which afligna- 
tion, the debtor acquired right to an old debt, due by Balfour the cedent 
long before the aflignation ; and the bankrupt's afligny having purfued the 
debtor for payment, he, the debtor, raifed redudlion of the purfuer's aflig- 
nation upon the a(!l of parliament 1621, as being acquired titulo lucrativo af- 
ter contracting of the debt he was afligned to. 

Anfwered: The purfucr has acquired right to a bond duebythefaid 
Balfour^ which is a (uflicient onerous caufe of the aflignation made to him. 

Replied : The defender's aflignation being prior to the purfuer's acquiring 
right to that bond due by the bankrupt his cedent, and fo a ground of com- 
penfation that ineji de jure^ the purfuer's pofterior right to his cedent's bond 
cannot make an onerous caufe to fupport the former aflfignation in his fa- 
vours, and cut off the defender's anterior ground of compcnfation. 

The Lords ajfoilzied the defender jrom the procefs for payment ^ and likenvife 
decerned in the reduSfion againfl Mr. Patrick Reid, December 1683, James 
Wood contra Mr. Patrick Reid. 

ex. In a purfuit at the inftance of an afligny, it was alledged for the de- 
fender. That the purfuer's aflignation was not intimate in the cedent's life- 
time, and fo was in bonis of the defundt, and ought to be confirmed. 

Anfwered: The purfuer (hall give a difcharge with warrandice, which, 
the Lords have found fufficient j and the CommiflTary is not compearing. 

Replied : Where a bond afligned contains an heritable quality, the Lords 
(uftain a difcharge with warrandice as fufficient ; but the fum here afligned 
being moveable, muft be confirmed. 

The Lords ordained the purfuer to confirm before JentencCy March 1684, Wil- 
liam Gray contra the relid of Baillie Deans. 

CXI. A debtor, purfued at the inftance of aflSgny, alledged^ That the 
aflignation not being intimated in the cedent's lifetime, it was in bonis de^ 
fun£li. 

Anfwered : Such a defence is not competent to the debtor, and there is 
no creditor competing upon a better diligence ; fometimes, again, heritable 
fums are aflTigned, which cannot be confirmed, and the purfucr offers a dif- 
charge with warrandice. 
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^he Lords fuflained the alkdgeance for the defender^ the fum being mwe'^ 
chle^ March 1684, William Gray g/* Inncrrichty, r^«/ri? Nicolas Barclay. 

CXII. Found that a bill of exchange, bearing value received, being affigned 
for onerous caufes, the cedent's oath was not competent againft the affigny, 
tho' bills be res mercatoriay January 1685, Mr. James Boyes contra John 
Gillies. 

CXIIL Found that a debtor granting aflignation to his creditor, and cau-- 
fing intimate the fame in the creditor's abfence, but retaining the afTignation 
and inftrument of intimation in his own poffcffion, is not denuded till the 
aflignation be delivered to the creditor, or fome perfon for his behoof, Janua-- 
ry 1685, Lady Hijslejide contra Littlegil: but this is not without fome fcru- 
ple ; feeing the Notary's having the aflignation in his hand, and intima* 
ting in the creditor's name, may be conftrued a delivery to the Notary for 
the creditor. 

CXIV. In a competition for maills and duties betwixt one Cunningham an ap- 
pryfer, and Mr. John Franks as having right from Mr. Moubray and his wife 
to another appryfing, whereof flic was fiar j it was alledged for Cunningham^ 
That Mr. Frank'^ right was pofterior to a written declaration granted by Mr, 
Moubrayy whereby he acknowledged his intromiflion with more of the maills 
and duties of the lands appryfed than came to his fliare ; and that he wa9 
willing that Cunningham^ the other appryfer, fliould intromit with the whole 
maills, till he received as much as Moubray had uplifted more as his fliare; 
which written declaration imports materially an aflignation, tho' the paper 
be not formal ; and Moubray s jus mariti was conveyablc by aflignation. 

Anfwered for Frank : That the right to Cunningham was but a fadory, 
and could not be obtruded againfl a Angular (ucceflbr in the right of ap^ 
pryfing. 

The Lords fujiained the paper as an ajfignation^ February 1685, Frank con^ 
tra Cunningham. 

CXV, Laucbland Lejlie having, upon payment of a debt to my Lord North- 
ejky gotten a blank aflignation in anno 1669, ^'^^ being debtor to Jchn Stuart^ 
fon to Sir William Sttmrt of Innernytie^ the aflignation was filled in Sir /^7- 
liam's, name, tho' then dead, becaufe it did not quadrate with John^ who, at 
the date thereof, was but a child in familia : Lejlie immediately took up his 
aflignation, till the fettlement with John was adjufted ; and yoi&« dying medio 
tempore^ he commenced a declarator againfl the prefent Innernytie^ for decla* 
ring that Sir William^ name was infert in truft. 

Alle/iged for the defender : That an aflignation, in the name of his fa- 
ther, whom he rcprefents, could only be taken away fcripto i)el juramento j 
and it was improbable the purfuer could fill up a dead man's name, whea 
he could not get a backbond, unlefs he had been firfl: fecured by the re- 
prefentatives. • 

Anfwered: The purfuer offers to prove that he paid the money to Norths 
ejk^ and got the aflignation delivered to him, which he now produces. 2. 
Sir William gave up an inventary of debt due to him 5 and fo did John^ with<- 
out mentioning this debt. 

7he Lords declared the truji^ the purfuer giving his oath in fupplement ; but 
the defender's curators made no great oppofition, December 1685, Laucbland 
Leflie contra Inner nytie. 

CXI. John Macfarlane having granted bond to Mr. David Watfon^ who 
afligncd it to Mr. John Mackenzie^ who transferred it to Mr. Robert Black-' 
wood J and thereafter Sir James Stam^eld hsLwingy after the aflignation to Mr. 
Mackenzie^ and before his tranflation to Blackwood^ arretted the money in the 
debtor's hands, as truly belonging to Sir Donald Macdonald^ and only in trufl: 
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in Mr. Watfoits perfon. In the competition betwixt the arreftcr^and Mr. 
Blaciwood^ it was alkdged for the former, That he offered to prove, by the 
oaths of Mr. M^Farlane and Mr. M^Kenzie^ That the bond was granted for 
the behoof of Sir Donald. Anfwered for Mr. Robert Blackwood^ That the 
cedent could not depone, nor the debtor be examined upon the truft againfl 
him an affigny for an onerous caufe. 

The Lords ordained both Mr. M*Farlane and Mr. M*Kenzic, and alfo Mr. 
Robert Blackwood to be examined about the truji^ January 1686, Sir "^ antes 
Stamfield contra Mr. Robert Blackwood. 

CXVII. Mr. George Wilfon^Vfho was to pay 4000 merks to Dundas, having 
affigned him to Fordel Henderjbns bond for the like fum, with abfolutc war- 
randice qualified thus,That in cafe the affigny ufing due and exaft diligence,by 
regiftrating the bond, raifing horning, poinding and arreflment, and difcuf- 
ling any fufpenfion of the charge,fhould not recover payment, then the cedent 
was to be liable after retrocelHon of the right and diligence ; the affigny 
having fuffered Fordel to live thirteen months after, without doing any dili- 
gence againft him, recurred after his death by a purfuit againfl the cedent. 

jilledged for the defender : That the purfuer had nglefted to ufe the dili- 
gence above-mentioned, by which he might have recovered payment, and 
now Fordel*s affairs are turned in fuch confufion, as the defender will find it, 
difficult to recover the money. 

Anfwered for the purfuer : The purfuer is under no pofitive obligement by 
the claufe to do diligence ; for it imports only a delay of recourfe till the 
diligence be done, which is now impreflable when Fordel is dead ; and yet 
the purfuer hath done the equivalent, by adjudging againfl the heir as foon 
as any other creditor ; nor had the purfuer any reafon to charge and diflrcfs 
Fordel incivilly, who was reprefcnted and reputed folvent, and been trufl- 
cd by the defender with the money for fifteen years before affignation, with- 
out ufing any diligence. 2. There is no time appointed for the doing of di- 
ligence in. 

Replied : No time is the prefent time. 

The Lords decerned againji the cedent y December 1686, Dundas of Ballen- 
dary contra Mr* George Wilfon of Pleughlands. Vide infra^ No. 124. 

CXVIII. An affignation being quarrelled as null, becaufe confifling of 
two fheets of paper, and the margent at the joining not fubfcribed by the 
cedent. 

Anfwered: The cedent being a wife, had judicially ratified the fame in 
prefence of the Major of Waterfoord^ in Ireland^ attcAed by his fubfcribing, 
indorfed on the firfl fheet. 

Replied: The cedent does not fubfcribe the judicial ratification. 
The Lords fu/lained the ratification. But it appeared, that the debtor and/ 
the cedent had fettled, January 1687, Auchinmouly contra Dorothy Buchanvan. 
CXIX. A hufband having affigned to his wife, all debts, fums of mo- 
ney, goods, gear, lands, tenements, houfhold-plcnifhing, gold, filver, &c. 
he fhould have, failling children, the time of his deceafc ; and having died 
without children, his relidl claimed right to a tenement of land by virtue of 
the affignation. 

AUidgediox the heir : That the affignation containing no obligement on the 
defunct, or hia heir, to difpone, nor any difpofitive claufe of heritage, the 
tenement was .not conveyed thereby. 2. The words lands and heritage^ feem 
to be infcrt ex fiylo^ without any fpecial defign ; for in fubfequent claufes, 
goods and gear,and not lands, are particularly repeated ; andit is not to be pre- 
furnedjthat the defund intended to cut off his [heir] altogether. 3. The words 
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that he Jhould bave^tbe time of bis deceafi^ import a teftamentary deed, where- 
by no heritage can be conveyed. 

Anjwered: Tho' the deed be not formal, with claufes for conveying he- 
ritage, it implies an obligement on the defunft, which his heir cannot quar- 
TeK 2. That the word was induftrioufly infert, is cleared from a pofterior 
claufe, whereby the defunifl provides the fee of a (hop to the heir, and the 
liferent of it to his wife, and exceptio firmat regulam ; for that had been fu- 
perfluou$, had the defundt intended to leave all his heritage to his hein 
3. Thefc words the time of his deceafe^ import no tellamentary aft, but are 
ufual in deeds inter vivos^ whereby the effedl of the obligement is only fu- 
fpended till then. 

7 be Lords reJiriSled the ajjignation to the moveable eflate^ and a liferent of the 
Jloop^ February 1687, Rebecca Fairholmy Relidt of ^'r^ic;^?^ Merchant, contra 
yames Kirkwood. 

CXX. An aflignation not intimated fuftained as a fufficient title to purfuc 
redudlion ex capite inbibitionis^ raifed on the bond afligned, without neceffity 
of a licence ; but that the affigny (hould confirm before extracting, February 
1687, John Ogilvy contra Brown. 

CXXI. Found that a fum affigned in truft, fell not under the cedent's bo- 
na^ at his deceafe,the affignatidh being intimate in his lifetime, February 1687, 
jilexander Turpie contra James Archibald. 

CXXII. An aiTignation being intimated at 1 1 o'clock in the forenoon, and 
the fum affigned being arretted the fame day, without any mention in the 
execution of the hour when the arreftment was laid on, and thereafter an 
execution being produced fpecifying the hour. The Lords brought both in 
pari pajfu^ July 1687, David Scrymfour contra Bz\\X\t Mdie. 

CXXIII. Debatedjif a debtor's being witnefs in an affignation to the debt 
be not an intimation quoad him, fo as to hinder the fub;e6t affigned to fall 
in bonis of the cedent ; but heritable bonds need no confirmation tho' not 
intimated, February ibSyy Law contra Robert Currie. 

CXXIII. An aflignation of moveables, annualrents, made by one //; ^r//- 
culo morfisy found null, in refped it was proven by the witnefles infert, that 
the affignation was not read to the cedent before he figned it, February 1688, 
the children of IValter Toung contra Henry Anderfon. 

CXXIV. One having got an affignation to a bond in fatisfadlion, with a 
provifion, that the affigny (in cafe he fliould not get payment of the bond 
affigned, by doing diligence by horning within fifteen days after the term of 
payment thereof) might then recur againft the cedent. The affigny did no 
diligence till about two months after the time prefixed, and then intented a 
purfuit of recourfe againft the cedent. 

AJledged for the defender : That the diligence two months after the time 
appointed, was not fufficient. 

Anfwered: The debtor was in as good cafe when the diligence was ufcd, 
as he was at the term of payment ; and the purfuer got a partial payment, 
which occafioned the delay. 

Replied : The condition was precife as to the time, and the debtor was 
fufpeift at the date of the affignation, and now is broken and gone, which is 
the difference betwixt his cafe and that of Dundas contra WAjon^ December 
1686. 

7he Lords fujlained the alledgeance and reply ^ and ajfoilzied Jrom the reliej^ 
February 1688, Sir James Dick contra William Dick (^/Grange. Videfupra^ 
No. 117. 

CXXV. It bcin:; objected againft the intimation of an affignation at the 
markct-crofs, to a party out of the country, That it did not defign the debt^ 

or ; 
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JOT ; It was anfwered^ That the aft of parliament appointing the defignation 
of debtors, concerns citations in procefles; which was fuftained, yuly 1688, 
Robert Campbell Dean of Guild in GlaJgoWy contra George Clerk. Vide jupra. 
No, 82. 

ALIENATION. 

CXXVI. A difpofition being quarrelled on the a6l of parliament 1621, 
h was alledged for the defender, That the difpofition was made aitte contra^ 
Hum debitum. 

Anfwered : The difpofition was in truft for the behoof of the common 
debtor ; and the defender having deponed, That it was not in truft, but that 
k was for an onerous caufe ; 

The Lords i)rdained the defender to condefcend on the onerous caufe ^ to the effeSl 
that the dijpofition being applied that way^ might extinguijh that caufe ^ fo as it 
might not compete with the other creditors^ the common debtor being bankrupt : al^ 
thd if it had ieen ex dono, // could not have been quarrelled by his pojierior 
creditor ; but the condefcendence oj the onerous caufe was to be inJlruSfed only by 
the 'defender s own oathy November 168 1, Mr. David Watfon contra Robert 
Malloch. 

• CXXVIL Robert Dickfon having difponed his lands to Mr. Robert Dickfon^ 
for certain great fums of money paid to him by Mr. Robert y whereof he 
grants the receipt, and difcharges him, &c. Then follows, Here/ore^ and 
for other good caufes and confiderations^ &c. 

The Lords found the adjediion in the diftinSl claufe of good caufes and confi- 
derations, did not weaken the firji cf fums of money ; but found the difpofition 
did import onerous caufes^ and not love and favour ^ January 14. 1682, 
contra Mr. George Dickfon. 

CXXVIII. Robert Hamilton Merchant in the BoWy having, in anno 1676, 
granted two difpofitions to his fifter's huiband, viz. one of his houfe, and 
another of the goods of his (hop, both bearing onerous caufes ; and continued 
thereafter to poffefs the fubjeds difponed, fo as during the year 1677, and 
a part of the 1676, he was not looked on rfs in a broken condition. In ^«- 
m i6jij when his creditors began to put to him, the brother-in-law took 
infeftment, and flopped poinding of the (hop with the difpofition 5 and the 
creditors having raifed a procefs againft him ; 

Alledged for the defender : That Hamilton not being a bankrupt, at leaft 
not being a notour bankrupt, and there being no diligence againft him, he 
might prefer the defender, who, tho' a conjund perfon, offered to prove 
an adequate onerous caiife of both difpofitions. 

Anfwered : The Lords in Kinfawns cafe, found a notour bankrupt, {viz. 
when a man had more debt than gear) tho' no diligence had been ufed a- 
gainft him, could not prefer. 2. The difpofitions muft be repute fimulate, in 
tefpe<9: the defender lay by and concealed, of defign to get the debtor credit. 
The Lords demurred on the firft reafon, but reduced the difpofition on the 
reafon of fimulation and latency^ to the effeft the defender, and other credi- 
tors before the difpofition, not thefe after, purfuers, might come in pari 
paffuy "January 10. 1682, John Cunninghame and others contra Hamilton. But 
this interlocutor is not fine fuo fcrupuloy feeing the proving of the onerous 
caufe might take off the fimulation j and it was flopped, and the caufe fettled 
friendly. 

CXXIX. The Vifcount of Frendraught^ in order to acquire from one Gre^ 
gory an expired apprifing of his predeceffor's eftate, and yet to evade the aft 
of parliament about purchafes made by apparent heirs, provided in his con- 
trail of marriage with the Lady Rutherfoord^ who had 20000 merks of to- 
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cher heritably fecured, that he (hould give her a jointure, and hy a feparafee 
writ, of the fame date, renounced the tocher, and declared, that it ihould 
he employed on fecurity for her, and her children. The Lady and her 
friends after the marriage, acquired Gregorys apprifing in favours of a blank 
perfon, in which, after it had lain ipme months blank in the Vifcount's cu-' 
ftody, the name of Bogny^ the Vifcount's chamberlain, was filled up, who 
by his backbond provided the lands to the Vifcount and his Lady in liferent, 
9nd to the bairns of the marriage in fee ; which failing, to the Vifcount's 
heirs andailignies. In a procefs againft the prefent Vifcount, (his father 
being dead ) for redeeming the apprifing from him, upon payment of the 
fums truly paid for it ; 

T^be Lords found the conveyance fell under the a^ if parliament y February 
1682, creditors of the eflate of Frendr aught, contra the Vifcount and Bogny. 
Vide infra^ No, 341. 

CXXX. One having difponed his goods to his niece, providing (he Should 
marry with confent of two friends named in the difpofition \ and that if (he 
married without their confent, the right (hould go to another : it fell out 
that ihe married without confent of thefe friends, upon which the difpofi* 
tion in her favours was craved to be annulled. 

Anfivend : That (he endeavoured to carry the friends confent to her mar- 
riage, but they unrea(bnably refufed to approve of her choice, which was 
rational, tho' they could make no objedion againft the man's per(bn or 
fortune : and if an uncontrouled power to di(rent, without giving a reafon» 
(hould be allowed to fuch truftees, they would always force the parties to 
ft compofition. 

The Lords found it relevant to annul the dijpojttiofiy that the receiver marri^ 

ed without confent of the perfons therein mentioned ; but found the anjwer alfo 

relevant to elide the irritancy ^ that Jhe required the perfcnSy ly who/e advice 

fke was appointed to marry j to give their confent^ and they refufed to give a rea^ 

fon for their di/fent. 

CXXXI. A father having difponed his eftate to his eldeft fon in the year 
1657, in anno 1666 a creditor of the father's raifed reduction of the difpo* 
fition ; after which the fon made voluntary payment to feveral other ere* 
ditors out of the price ; and it being found, upon probation led, that the 
price contained in the difpoiition was adequate, the purfuer in(i(led for payt- 
mcnt of the debt but of the price. 

Alkdged for the defender : That there being no inhibition, or legal dili* 
gence againil his father, at the purfuer's inftance, he might pay fuch credit- 
tors as he thought fit. 

Anfwered : As the father being bankrupt, could not prefer and gratify 
one creditor in prejudice of another's diligence ; no more could the defend*- 
er, his fon, make any fuch voluntary payments after the raifing of the pur- 
fuer's redudion, nor could he have the benefit of abatements given by the 
creditors. 

The Lords found the purfuer s anfwer relevant ; but founds That the defender 
might pay^ after the reduSlion^ my debt he had undertaken to pay before^ Decern* 
her 8. 1682, Grant ^Kirdells contra Birkenburn. Vide infra. No. 133. 

CXXXII. A merchant at his going abroad, having diponed his lands to 
his fifter, in cafe he fliould not return, and delivered the difpofition ; he, 
after the difpofition, and before feifinc thereon, bought a parcel of linen* 
cloth, to the value of L. 50 Sterling, which by a line he defired his fifter 
to pay ; (he did not promtfe payment, but gave him the fcifine a-keeping, 
which (he extraded upon his dying abroad. The creditor for the price of 
the linen raifed redudion of the difpofition ex capite doli et fraudis. 

The 
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^Tbe Lords reduced the difpofitimy November 1682, Kdjltmn contra Weir^ 

CXXXIII. Grant oi Kirdells^ ( mentioned y«^r^, No. 131.) having infiftcd 
that the defender (hould compt for 7000 merks, as the price of lands con- 
tained in the difpofitiony and the value of the lands being proven not to ex- 
ceed 6000 merks; 

The Lords founds That the defender ^ as a ctmjunB perfon^ needed to bold compt 
for that fum mly^ afid quoad ultra was in the cafe of a jiranger^ the difpofm 
tion bearing the receipt of the whole 7000 merkst February 1683, Kirdells con- 
tra Birkemkirn. 

. CXXXIL One having granted a difpoiition of fome goods, without an o- 
oerous cauie, containing warrandice from fad and deed, and difpenfation 
with the not delivery ; and thereafter difponed fome of the fame goods 
to another : in a competition, it was , alledged for the receiver of the 
firft difpofition, That the difponer could not take away his jus quafuum 
thereby. 

jinfweredi The firft difpoiition was never delivered, and the claufe dif- 
penfing with the not delivery, could not hinder the difponer to alter or in- 
novate at his pleafure, tho' there was no fuch referved faculty ; all the ufe 
of a difpenfing claufe being only to hinder heirs or executors to quarrel the 
deed for want of delivery, which the difponer altered not before his 
death. 

The Lords preferred the fecond difpofition^ in refpeS of the anfwer^ March 
1683. Videbsz. 

CXXXIII. One Trincb having granted to John Drummond a fadory in rem 
fuam omnium bonorum^ for fums of money, and other good caufes and confi- 
derations, narrating that he was indifpofed to go about his own affairs. 
Againft this difpofition, it was alled^edj by a competing creditor of the 
grantcr's, That the difponer was thereby reduced to the ftatc of a notour 
bankrupt ; fo as he could not gratify the receiver, tho' no diligence had been 
done againd him by his creditors. 

Anjwered : Tho* a bankrupt cannot gratify, he may difpone by way of 
commerce \ and the fadory bears onerous cauies, and fums of money then 
received ; and Drummond being no conjund perfon, is not under any necef- 
ifity to inftrud the onerous caufe otherwife. 

The Lords founds 7hatj in quantum the onerous caufe was antecedent to the 
faSlory in rem fuam, whichj in effeSi is a difpofition ; Trinch, by the difponing 
his whole goods and debtSy was in the Jiate of a bankrupt ^ unlefs a farther eftate 
could be condefcended on ; and decerned the purjuer and defender to come in pa- 
ri paffu as creditors : and it was acknowledged that the debts due by Trinch^ 
before the fadory, were the onerous caufe of it, February 1685, Brown con- 
tra John Drummond. 

CXXXIV. A gratuitous difpofition by an heir was reduced upon the ad 
of parliament 1 66 1, by the predeceflbr's creditor, year and day after the 
predeceffor's death, tho' his debt was not conftitute againfl the heir before 
the difpofition, JfeKarr^ 1684, David Bijbop contra Mr. Patrick Shietls. Vide 
No. 773. 

CXXXV. Sir Robert Hepburn having provided his eftate to young Congle- 
town, with this provifion, That he (hould take and ufe the name and arms 
of Hepburn^ and marry Cockburn of Piltown's eldeft daughter ; and a claufe 
of irritancy, That, if he contraveened, his fecond brother fhould fucceed 
to the eftate : after Sir Robert's deceafe, Congletown was required by the 
Gentlewoman's friends to marry her ; arnl, upon his refufal, a declarator 
railed at her inftance, for declaring that he had loft his right to the e- 
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ilate, by rcfufing to marry the purfucr, according to Sir Robert's appoint- 
ment. 

Alledged for the defender : That the purfuer had no title to purfue this 
-declarator, hx refpedl the benefit of the irritancy was not to accrefce to her, 
but to the defender's brother, who was to fucceed by the tailzie, without the 
burden of marrying her, and he did not concur ; fo that the moil the pur- 
fuer could pretend was but damage and intereft, againft which the defender 
had competent defences. 

The Lords fujiained procefs at the purfuer s injlance^ for declaring the irritan-^ 
«ry, February 1685, Jean Cociburn contra Cong/etown. Vide No. 657. 961. 

CXXXVI. One Ramfay having alienated his eftate, by way of mortifica- 
tion, to the College of St. Andrews^ who purfued his heirs to denude them* 
felves of it ; 

Alledged for the defender : That the deed was never delivered, nor con- 
tained a claufe difpenfing with the not delivery, nor yet relerved a power 
to alter and innovate, but was found lying by the defunft, at leaft in the 
hands of a fchoolmafter, to whom he had given it to write two other du- 
plicates ; and, by a provifion in the mortification, the defundt and his heirs 
were to retain one double, and the other double? were not fubfcribed. 

Anfwered for the purfuer : 1 . It was rational for the mortifier, who had re- 
ferved his own liferent, to retain the deed, efpecially he being patron of the 
mortification. 2. Ramfay wrote a letter to the College, declaring, per verba 
de prefentiy That he had mortified the lands to the College, for educating 
fome burfers ; and, upon that infinuation, recommended a burfer to the 
College ; which letter is equivalent to delivery, and the recommending of 
the burfer is an exercife of his right as patron of the mortification , and mor- 
tifications are favourable. 

^he Lordsy before anfwer to the debate^ recommended to fome of their number 
to fettle the parties y March 1685, the College of St. Andrews contra Ramjays 
and their hu{bands. 

CXXXVII. The Lord Prejlon having difponed his lands to his eldeft fon, 
with the burden of all his debts, in the fame manner as if the fon were 
ferved heir to him, which quality is repeated in the procuratory : the fon, 
a little while after his father's deceafe, granted a difpofition to the Lord 
Arntjlowny in fatisfadtion of fom/e cautionries paid for his father, and for 
payment of fome others of his father's creditors, mentioned in a fubfcribed 
lift. The father's other creditors raifed redudion of this laft difpofition, up- 
on the late ad of parliament, as in prejudice of them, within year and day 
of the common debtor's deceafe. 2. That the quality in the fon's difpofi- 
tion was real qucad all his father's creditors, fo as he could not prefer any. 
3. EJio the fOn was infeft upon his difpofition before the father's death, yet he 
ought to be reputed as an apparent, quoad the efFe<ft of the late adtof parlia- 
ment, to hinder difponing within the year, and granting preference to the 
father's creditors for three years, otherwife the aft would be eluded by per- 
fons oh deathbed being prevailed with to give infeftments to their fons in 
prejudice of their own creditors ; and this extenfion is as rational as the ex- 
tending of the ad anent apparent heirs acquiring rights of apprifing againft 
their predecefifor's eftate, after their death, to appriGngs acquired during the 
predeceffor's life. 

A^ifwered : The ad prohibiting difpofitions within year and day of the 
predeceffor's deceafe, in prejudice of their creditors, is not defigned to make 
a party amongft them, but only to prefer them to their creditors of the heir. 
2. The provifion burdening the difpofition with the debts due to the dif- 
j)oner's creditors is not real. 3. The adt is exprefsly in the cafe of apparent 
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hem difponlng, and the fon being in the fee, caftnot be fcrved heir to his 
vrcdecefTor who was deceafed before his death ; and, «s the father might 
have preferred fuch cr-editors as he pleafed, there bein.g no diligence ufed 
againft hini, the fon might do the like in the father's life, or immediately 
after bis dcccafe, the power of difponing being the efFedl of dominion. 

Replied; The ad is clearly conceived in favours of the dcfund's whole 
creditors, as appears from the motives therein expreffcd, viz* That it takes: 
fome time before his death can con>e to their knowledge ; and 'tis but juft. 
that, as the apparent heir is fecure for year and day againft all diligence at 
the inibince ot the defund's creditors ; fo it ihould not be in his power to 
prejudge them during that fpace, by preferring fome to others. 

The Lords jound^ T^hat the fon being infeft during the fathers life^ his cafe 
fell not under the a£i of parliament ; and that the provijionj tho' in the procu^ 
ratoryj was but perjonal^ and ajfoilzied from the reduSlion ; but waved to give 
nnjwer tetbe firfi reafm^ via. if any of the father's creditors could be grati- 
fied, November 1685, Laird of Arnijkn contra Lord Ballenden. Vide 
Hoj 144. 

CXXXVIIL A dtfpofition omnium bonorum being quarrelled by the difpo- 
ner's creditors, that had done no diligence, upon this reafon, That he was no- 
tourly bankrupt, and ib could not prefer one creditor to another^ as was 
found in Tar/appie's cafe, 

J be Lords fujiaimd the reafon thus ifualifed^ viz. That the difponer was 
under feveral homings, and his debt exceeded his free gear before the dif- 
polition, and the difpofition was of all his eftate, real and perfonal, 4md re^ 
joived to determine fo in other cafes : but founds That the raifng of horning 
was not fufficient^ urdefs the party were denounced^ and [the horning] regijirate^ 
November 1685, ^l^^^^ contra Macmillans ; and it would appear that one 
hornins; would not be found fufficient. 

CXXXiX. One Aitchefon being infeft in a houfe in Kelfi upon a difpoiition 
from Dickfon^ which happened to be burnt before he attained pojSeiHon ; 
and the feller having purfued for the price, Aitchejon fufpended on this rea- 
ibn. That he was never in poflcffion, and therefore the lofs, by the burning 
of the houfe, muft lie upon the feller. 2. A part of the price was remit- 
ted to third parties, and not yet determined by them ; io that the b^gaia 
was incompleat* 

Arfwered : A fale being perfefted, periculum rei vendita ante traditionem 
fequitur emptorem ; and, by delivery of the difpofition, the bargain was per- 
feded, and the danger (houJd have followed the buyer, tho' he had not 
been infeft, mult magi s where he was infeft, and prefent producing the 
difpofition. Befides, the tradition of earth and ftone was a fymbolical pof« 
fefiion ; and, if need were, it could be made appear that pofTefiion was oner* 
ed by inftrument. 2. The referring a part of the price to the arbitriment 
of a third party hinders not the confummation of the bargain. 

The Lords found the letters orderly proceeded againfi the buyer ^ November 
1685, John Dickfcn contra James Aitchefon. 

CXL. in a competition of the creditors of Grange^ it was alledged for 
Sir James Cockbum^ That the common debtor being denounced at his in- 
ftance, could not prefer and gratify another creditor, who had done no 
diligence. 

Anfwered: i. Th« denunciation being -only at the market-crofs of £^/»- 
burgb^ where the party did not live, it could only be the foundation of a cap*, 
tion, and could not afFed any part of the debtor's eftate, feeing the contempt 
did not infer rebellion 5 and fo cannot be reputed fuch a diligence as the adl 
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<of pafttaraentTeqntres. i2. The debter was not bankrapt/by tliat iMrnit^ 
ibr be was then in a refponfai conditioa. 

The JLords fii/iaifted both the unfwers^ February i686» Sir JT^miri C^ckimrm 
«€gfitra Provoft Mibi and etho^. Videit^ra^ Ko. 143 • 

CXLL jilexander i^plan having charged Provoft Drummmd ^xxhhom* 
'ing upon the 24tb Augufi^ upon the 26.(h, the Provoft made a dilpofition ef 
the merdiant goods m his (hop to four of his creditors ffrimo bco^ and ibmo 
-other creditors 2^ tf3^H^iS(V0; and, upon the 31ft day of &e fatd month, 
-immediately after expiring of the fit days of the charge, be was denounced 
and regH^ate by CJkipkm. The Provoft was charged alio upon the 1 5th of 
jiugvfi by Major Bafeman^ and denounced and rcgrftrate the 8th September 
'thereafter ; a reduAion of the forefaid difpofition being railed by Cbaplan and 
Jiateman^ as made in prejudice ^f their diligences^ 

It yf2& aUedged ^ fupporting thereof. That die Provoft was sot looked 
tipon as a bankrupt, but of good reputation and credit at the date on't ; nor 
"Was it a gratuitous difpofition omnium hmruwi^ but of a part of the granter'a 
-goods for cautionry ; and the purfuer'^ diligences were not complestt before 
^e difpofition, as the a£l of parliament requu-es. 

Artfwered : Not only by the aft^ parliament 1621, but by the civil law, 
'the diligences ef creditors cannot be anticipated or prevented in curfu^ and, 
^if it were otherwiie, all diligence might be difappoioted by provoked debtors^ 
iijeing it requires a trad of time to compleat it^ and, tho' the difpofition 
iquarrelled was not omnium iofiarum^ yet the Piovoft, about the fame time^ 
jnade twoocher diipofitk>ns •of his whole cftate, and was thereby in thecaie 
of a bmkr^pt. 

Replied : Batemaffs diligence was not Sufficient, in refped of his negligence 
to denounce after the days of the charge, which he might ba^e done before 
the date of the difpofition. 

Duptied: Creditorscannot be obliged to ib exad diligence^ and ^sor- 
•dinary to wait ibme time after the elapfing of the days of the charge, to fee 
if the debtor will pay before he be denounced. 

The Lords Jk/iained the reafon of reduSioHy in fo far /is it pr£Ju4ge4 tbi 
forefaid diligences of Chaplan and Bateman, Februirry 1686. 

CXLII. A difpofition of lands, made by Proved Currie^ being queftioned 
upon the fecond part of the ad 162^, as a gratification in prejudice of the 
purfuers diligence by inhibition ; it was W/r^tf^ fcH* the defender. That the. 
Inhibition was null as to the lands difponed, not being execute at the right crofs 
of regality ; and a null inhibition is no diligence. 

,An(i»ered : The debtor being in effed bankrupt, any diligence by the ad 
of parliament is fufticient to Jhinder gratification $ nor was the inhibition 
null for W2^t of any requifite folemnity ; and, if the debtor bad acquired 
:any lands in the diire thereafter, the inhibition would have the cfifed of a 
formal diligence as to thefe, to hinder alienations by commerce, and fo ought 
to obftrud' gratification, 9««0tf</ others lying in the regality^ jrea, inhibition 
<even p^fonally execute, and at the market-crofs where the inhibited party 
^dwells, will binder the aKenatbn of heritable fums ; fo that the purfuers 
inhibition is a formal and habile diligence as to fome effeds : the like holds 
AS to the contrading of debt after inhibition, in fo far as the inhibiter is there- 
by prejudged. 

The Lords ^fjbilzied from the redu^ion^ February 1^86, Daniel Nicolfon 
^contra Provoft Kinhch % but the matter of fad was not fully underftood, 
Kvhether it was commerce or gratification. Vide ir^a No. 151, 296. 

CXLIIL Found that a denunciation to the hom at the.market*crofs of 
3&dinburgb^ where the party did not live« was not a fufficient diligence to 
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Sunder gratfficaSon, finceliis efcheat did not f&li tbere1>y } and It was not a 
«diHgence crdinata to affinft the goods, as other homings arc^ February i686« 
Vide fupraj No. i /i^. 

CXLIV. The debate. No. 137. %eing again refiimed, it was clledged^ That 
the a6i of parliament oaght to be extended to difpofitions made hy the fon, 
who had oome to the eftate per pracepti^iem ; otfaerwife it might be eluded« 
2.. The ^father burdens the right to the fon with all debts he (hould con- 
trad, even in articuh mortis 9 and the fon is dechired liable as if he eatered 
iieir, and {b cannot more than an heir difpone within the year. 

Anfwered : The ^& is firi&i juris ; and there can be no pw^tence -of col- 
lufion in this cafe> where the fon's difpofitfon was fourteen or fifteen years 
before the fathers death* and his infeftment expede under the great feaU 
2. The claiife burdening the ion as tf he was heir, is only intended to fe* 
'Cure the creditors debt, without any refpei^ to the ad of parliament. 

The Lords having re-coniidered the debate, were divided in their opint* 
^ns ; but my Lord BaHenden^ having coniented to Amificn\ preference as to 
his proper debts, the firft interlocutor ftood as to him: but the Lords re- 
duced quoadtht other creditors, whom Amifim had fome time after his difpo* 
£tion alTumed) March xty^^ Laird <^ ^m^^;? contra Lord &i/iEf»^, which 
^ms fomewhat mconfequenttaL Vide No. 773. 

Nota^ The defund*s creditors doing diligence within the three years, are 
preferable, even where the heir difpones after the year ; otherways the heir'a 
creditors would have more advantage by a voluntary difpofition, than thejr 
<oald havje by a legal diligence, which were abfurd* But a difpofition with- 
in the year would be poflponed tc the defunct's creditors, tho' they do no 
tiiligence within the three years, fuch difpofitions being prohibited, in fo far 
as they prejudge the defun^*$ creditors, where no diligence or time is limit* 
*cd or required, Cafllehiff% Pratt, tit. Alienation, No. 81. 

CXLV. A redudion, upon the ad 1621, of a difpofition, by Mr. Laurence 
OUphant Advocate, of his whole cftate to his near relations, and conjun<^ per- 
sons, for relieving them of cautionry, being raifed as done to conjunct perfons 
when he was in leQo^ where creditors could have no execution agavnft him, 
and he being curator to the purfuers, having the grounds of their debt in 
his own hands. 

Anjwered: There was no diligence again ft Mr. Laurence^ nor was hta 
•condition (ufpeded by any, and the purfuers debt was not preferable or pri- 
vileged as a pupil's debt ; nor was it payable till after Mr. Laarence^s death. 

The Lords firji affoibaed from the rtduSim ; but, upon a new hearing, they 
reduced the difp^tion^ March 1686, 0/ipbant contra Svr James Cockburn^ upon 
the fpeciality of the purfuer's having been pupil to Mr. Laurence^ who died 
Mnte redditas ratimes. 

CXLVL Found that a difpofition with warrandice by a hu(band to his 
wife, infer vivos^ of all free goods he (hould have the time of his deceafe, 
implied the burden of his debts ; and that the claufe the time of bis deceafe^ 
did not make it donatio mortis caufa^ February 1687, David OJwaid <oviX£tL So-^ 
mervel and Boyd. 

CXLVn. Baillie Marjoribanks having^ difponed his eftate to his cldeft fon» 
with a provtfion in the procuratory of refignatioo, that he, the fon, (hould 
pay the younger children's bonds of provifion ; the children having done 
no diligence againft the eldeft fon, nor the father's e(Ute^ within three years 
after his deceafe, the fon's creditors adjudged^ It was aikdged for the chiU 
dren in a competition. That the claufe in the procuratory made the provifi* 
ons a real burden^ and fecurity upon the lands. 

Atfwered: 
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JbtfwereSi: The claufc being perfonal, obliging the fon to pay, and utift 
burdening the difpofition cm* lands difponed, cannot.be confidered as real to 
prefer the younger children to the fon'g creditors, or the fathers other cre- 
ditors ; and it is ordinary to <:ail in perroiial obiigementG in a procuratoryof 
xefignation. 

^be Lords found fbe <Uiufe not rtaU orhurdening the difpofttim^ and prefer^ 
red the Jons creditors. 

It was thereafter alledged for the children, That by a poftertor claufe it 
was provided, That the difponer might farther burden the lands with an- 
other film, which imported, that the former provifion was looked upon as a ,. 
burden, upon which the interlocutor was flopped, February 1687, Charles, ., 
-Charters contra Alexander Chaplan, Sec. And in June the juft contrary was [ 
found, viz. thatth« claufe made the children's provrfions a real Iwirden.. . 

CXLVIII. A difpofition to one Canon, failing hcir^ of the difponer*s bo- 
dy, with a power to alter or innovate, and the refervationof a liferent, was 
found valid, tho' not delivered in the granter's lifetime, nor yet containing a ' 
claufe difpenfing with the not*delivery, in refped it was not a prefcnt right, . 
'but only a right in fpe, failing heirs of the granter's body, and contained the 
ibovc- mentioned refervations, July 1687, ^non contr^L Gordon. 

CXLIX. Debated, if gratification by a debtor not bankrupt, but c^^rr^/'aip 
and under diligence by horning at a creditor's inflance, -could be fuftaincd^ 
where the debtor had a fuflScient ^ftate to pay all his debts after the grati- 
fication, as is fuftained againft the reafon founded on the firft part of the 
aft 1 62 1, February 1687, Shewel contra AucBterlony. In the year 1691, in 
Ijangtons cafe, obaratus was found fufficient. 

CL. A bond without an onerous caufe fuftained as a good title in a 
reduftion upon the aft of parliament 1621 ; and the purfuer being an 
affigny, tho not a conjun6t perfon to the cedent, was ordained to condefcend 
upon the onerous caufe of his aflignation, ^d hunc eficBum to get the cedent's 
oath, if the caufe was not adequate; referving to the Lords what inftrufti- 
ons to require 5 and yet the onerous caufe of rights to dide the aft of parlia- 
ment, is probable by oath of the poflififor without condefccnding, November 
22. 1687, John Say contra William BorthwicL 

CLI. The fufpenfion of a charge in the year 1649, at the inftance of 
one Lyell, againft Sir William Dicky not being difculTed by reafon of the 
war, and interruption of juftice, till the year 1652, and then the charger 
having proceeded, without denouncing, to apprife in the year 1653, and to 
raife inhibition, which. was executed and regiftrated in the 1654, Sir Willi-- 
Mm aflignod a moveable bond to one Momat^ of the which aflignation LyeU 
raifed reduftion, as being a gratification after her diligence, 

Alledged for the defender : That the charge on which denunciation and. 
regiftration did not follow, was not a fiifficient diligence to hinder the af- 
fignation 5 and the inhibition cannot be regarded, feeing it afFefts not move- 
ables ; and befides, it is null ; for that the execution bears not, that a copy 
was left at the crefs. 2. It is not (ufEcient that diligence was inchoate, 
feeing the creditor was in mora to confummate the fame. 

Anfwered\ When a perfon raifes horning, in order to apprife for his 
debt, he needs nM proceed to denunciation, which is defigned to make the 
debtor's efcheat fall, and apprifing followed in this cafe, asJoon as the trouble 
of the times would allow. 2. Where a debtor is bankrupt, any diligence is fuf- 
ficient to hinder him to make a voluntary preference among his creditors ; 
and there was no negligence in the purfuer to profecute his diligence, by 
Tisafon of the war and furceafc of juftice. 
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The Lords fufiained the apprifing as a juffident prior diligence^ found a Jor^ 
malinbihition a due diligence to hinder gratification out of moveables : but found, 
1 bat this inhibition being null Jor not being duly execute ^ was not Jujicient to 
afford the benefit of the aSi jof parliament^ November 25. 1687, ^^ Hugh Dal- 
rymplc AdvocatCj contra Janet Lyell. 

CLIL James Tenent Laird of Cairns^ having, in anno 1679, difponcd his 
lands to a blank perfon, containing a difpenfation with the not-delivery, 
and a power to alter in articulo mortis ; in the year 1683, he gave a written 
commiffion to ont Jobnfion the writer, or any other perfon, imperfonally, to 
fill up Captain Tenenfs name in the difpofition, either before or after his 
death,* and to deliver it: the Captain's name was accordingly filled up, and 
the difpofition remained with the writer, from whom Cairns^ in the year 
1685, called for it on his death*bed, and upon the reading, finding it con- 
ceived in favours of the Captain's heirs whatfoever, and fo difconform to 
his intention of making a tailzie, was fo offended, that he offered to tear it, 
but was prevailed with to let it continue uncancelled, to be ufed as a fcroll 
for drawing a bond of tailzie to Captain Tenent^ and other heirs male \ but 
Cairns died before that was done, after whofe death the difpofition being de- 
livered to the Captain, a creditor of the defund's appeared heir of line, rai« 
fed redudion of it, upon this ground. That as the adtual deflroying of the 
difpofition would have been judicium mutata voluntatis^ fo the recalling of it, in 
order to an alteration, muft annul it ; [and] the new right was never perfeded. 
Anjwered : It were dangerous to quarrel fuch a right upon the depofitions 
of writer and witnefies ; and the recalling on't from the writer, to make 
feme alteration, was not a fimple, but a qualified altering -, for the inftru- 
mentary witnefifes will depone, that it was to be in favours of the Captain, 
and his heirs male, and fo no alteration quoad him. And in Brown of Ingle^ 
Jlons cafe,where the firft difpofition only contained a difpenfation with the not* 
delivery, and the fecond and third to the fame perfon differed in fome things 
from the firil ; the Lords found thefe pofterior rights, tho' not difpenfing 
with delivery, but acceflbry, and only alterations and qualifications of the 
firft } and by the § Infi. quibus modis teftamenta infirmantur^ a teftator, who 
began to alter his will, being prevented by death, the firfi: complete tefla- 
ment is invalidated by the imperfect one. 

The Lordsy before anfwer^ ordained witnejfes inferty and others prefent^ to be 
examined^ who having deponed^ that Cairns on death-bed rejohed to make a tail- 
zie ^ but gave direSlion to preferve the firjl difpofition Jor Captain Tenent's fe^ 
curity^ in cafe he^ Cairns, Jhould die before the fecond was fubfcribed ; the Lords 
affoilzied from the reafon of reduSHon^ January 26. 1688, Laird of Drum and 
Thomas Somervel contra Captain Tenent. 

CLIIL One iSr«ijr/ having arretted fome goods belonging to B^;?w/ his 
debtor, a bankrupt, after the faid bankrupt had been charged, and denoun- 
ced by Laurence Gellaty^ and, having raifed a fummons of forthcoming, he 
received the goods by virtue of a warrant, by way of difpofition from the 
common debtor ; Gellaty raifed redudtion of the faid difpofition on the ad 
1 62 1, as being a gratification in prejudice of his more timely diligence. 

Anfwered : The arrefter being flopped in his forthcoming, which was a 
habile diligence, by the debtor's voluntary delivery, that mufi be confidered 
equivalent to a decreet of forthcoming, otherwife no man could fafely flop 
his diligence upon receiving payment, or delivery of goods. 

Replied: By the adl of parliament, the defenders who ufed pofterior dili- 
gence muft refound the payment, by partial favour, to the purfuer who ufed 
the firft diligence. 

I Duplied: 
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Duplied : That part of the ad is to be underftood of pofterior inhabile 
diligence, whereas the defender ufed the moft proper diligence by arrcft- 
rment, and had he proceeded to obtain a decreet of foFthcoming, he would 
have been preferred to the purfuer upon the head of diligence j and the vo- 
luntary delivery, which prevented the decreet, is equivalent thereto. 

The Lords in this circumfiantiate cafe affoilzied from the reduSHotiyOnd preferred 
the arrejler. But if the charger had proceeded to poind the goods, which 
would have been alfo habile diligence, and was ftopped by the difpolition and 
delivery fooner than the other's decreet of forthcoming could hqve been rcco* 
yered, the Lords would have confidered it, February 3. 1688, Laurence Gel'^ 
laty contra Stuart. This decifion fcems irregular, horning being as proper 
and habile a diligence as arreftment. 

CLIV. One Kirkpatrick having difponed his lands irredeemably to Lag^ 
who obliged himfelf by a backbond to denude upon payment of fums ad- 
vanced, and to be advanced by him, and of debts he fhould acquire ; a cre- 
ditor of the difponer inhibited him, and comprifed the backbond 5 Lag^ in 
a purfuit for maills and duties, craving to be preferred for fome debts he 
had acquired, it was alledged for the othef. That the acquifition was a gra- 
tification, being pdfteribr to his inhibition. 

Alledged for Lag : That he, being impoWered by the backbond to acquire 
debt, was not concerned in :he inhibition, it not being execute agatnft him, 
or intimated to him before the acquifition 5 nor yet being duly regiftrate, but 
was regiftrate by a clerk that was deprived. 

Anfuoered : An execution of the inhibition againft the debtor was fuffici-* 
cnt to hinder gratification by him, or by any interpofed perfon ; and in fo far 
as the backbond was for the debtor's behoof, Lag was a confident interpofed 
perfon, and if it were otherwife, the a<S might be eluded by backbonds requi- 
ring no regiftration. 2. Gratification may fometimes be hindered by diligence 
that cannot formally afFed the fubjedt 5 and it may be debated, if the regiftra- 
tion of inhibition quoad the point of gratification, be more neceffary than the 
regiftration of horning : but here Lag was put in mala fde^ to prefer, by re- 
giftration of the inhibition ; and eflo the clefk was deprived, yet he was ha- 
bite and repute clerk, and had the books in his cuftody. 

Replied: The inconveniency of backbonds might indeed be confiderable 
in perfonal or redeemable rights ; h^t Lag's right was irredeemable, as it ftood 
in the regifter. 2. Not only was the clerk depofed, but another did actu- 
ally exerce the office for fome years before the regiftration. 

The Lords fu/iained the inhibition relevant to hinder gratification made by 
Lag, after the inhibition execute ^^^/^ Kirkpatrick, June 28. 1688, Gardiner 
contra Laird ofh^g. 

Thereafter it was alledged. That diligence by horning and caption, prior 
to the inhibition, Was done on three of the bonds acquired ; and any credi- 
tor ufing prior diligence, may take his payment, which the Lords fuftained 
as relevant, June 29. 1688, partibus ut Jupra. 

CLV. Sir John Nijbet having, in anno 1686, difponed to young Craigen^ 
tinny all debts, fums of money, due by bond, contraft, or infeftment, or o- 
therwife to him, or which fhould belong to him the time of his deceafc 
any manner of way ; the Lady Harden^ Sir John's daughter, confirmed, as 
executrix qua neareft of kin, a matter of L. 500 of lying money. 

It was alledged for Craigentinny : That the lying money fell under the dif- 
pofition to him, as being fums due not upon bond, &c. And the defund: 
had declared in the faid difpofition, that he had fufficiently provided his 
^daughter, whereby it appeared, that he intended no more for her. 

Anfwered : 
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Anfwered: That the deftindl could not be underftood to have difpofed of 
all his moveables, feeing goods and gear are not mentioned ; and lying mo-^ 
ney is confidcred as a corpuSy and cannot be faid to be due ; but nomina debi^ 
torum come under the term of fums due. z. In a deed, in anno 1682, where 
the defundt hzA difponed all to his daughter, he mentioned lying money per 
exprejfum ; which deed, tho' it be now altered, demonftrates that, in Sip John's 
opinion, lying money did not fall under the general fums of money. 3. In 
a difpofition, arnio 1687, by Sir John to Cratgen innie^ the grander having re- 
peated the claufc in the difpofition 1686, he fubjoins, after fums of money, 
thefc words, viz, principat anntwlrents and penalty^ which certainly refpefts 
nomina debit (nrum. 

The Lords decerned in favours of the eyecufor^ July 20. 1688, Lady flardin 
contra Craigentinnie : thereafter the Lords found alfo, That rents^ confijiing of 
farmSy or money not paid to my Lord Dirleton, or the Chamberlain, before his 
Jeceafe^ fell to Craigentinnie, as coming under the denomination of debts; but 
that the vtSiual paid in was to be efleimed under goods and gear^ (which was not 
dif^ed) and fo fell to the executor. Vide No. 67;^. 

CLVI. One having charged his debtor without denouncing for four ninths 
after, and taken a difpofition after the charge j before which difpofition, but 
after the charge, another creditor having charged and denounced, and quar- 
relled the difpofition ; 

The Lords reduced the difpofition as a voluntary gratification^ the ftrft charger 
having been negligent in delaying ifo long to denounce, November 1688, 
Young contra Kirk. 

CLVII. A debtor's difpofition to a creditor, who had charged him after 
he had been charged by another, being quarrelled as a gratification, it was 
anfweredy That the difpofition being granted in obedience to a charge, it can- 
not be reputed a voluntary gratification. 

Replied : That fuch a difpofition cannot prejudge the more timely dili- 
gence of a creditor who was not in mora 5 which reply the Lords jound rele^- 
vant^ November 1688, Toung contra Charles Murray. 

BASTARDY. 

CLVIIL A woman having procured a gift of Bafiardy from the Exche- 
quer, was found liable to pay the baflard's debts fecundum vireSi as an ultimus 
hares; and the decreet being extradled, (he procured a gift of the baflard's 
efcheat, who died at the horn, and fufpended upon that reafon. 

The Lords founds That the fufpender having acquired a right to the goods from 
the King upon the title of bafiardy^ and having competed thereon with the ere-- 
ditors^ fhe could not difappoint them^ by thereafter acquiring another title to the 
fame goods : and fome thought the King was fully denuded by the firfl gift 
of baflardy, which habili modo conveyed the goods, November 1685, George 
Galbreatb contra Widow Gibb^ who was allowed the expences of the e- 
fcheat. 

CLXI. Found that a donatar of uhimus hereSj being in the cafe of an 
heir, could not quarrel an afiignation granted by the defun<9:, for want of 
intimation in his lifetime, January 1686, John Adam contra James Ker and 
Robertfon. 

BILLS OF EXCHANGE and PRECEPTS. 

CXL. Found that an anfwered letter of credit, with the poflfefTor's receipt 
thereon, did bear annualrent, like a bill of exchange, from the time of the 

advancing 

/ 
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advancing of the money, tho* Major Grants the receiver thereof, was dead, 
and the writer of the letter of credit had no profpedlof relief, March i682> 
Sir John Falconer contra Laird of Grant ; and that the letter of credit did not 
prefcribe in twenty years, as a holograph miffive letter, the fame being of a 
date anterior to the z&. 1679, and not fo many as twenty years elapfed fince 
the a<S, partibus ut fupra. 

CLXI. James Denholm and William Blackwood having, by their letter of 
commiffion, ordered Robert Stuart faSor to fend them home fifteen tuns of 
wine, and draw bills on them for the value ; the wine accordingly was fcnt 
home, and bills drawn on both of them, but only prefented to, and accepted 
by Denholm, who intromittcd with the whole wine. Six years after, thefe bills 
were protefted for not payment againft Denholm, without any intimation to 
Blackwood : Mr. Stuart purfued Blackwood as Denholm's copartner. 

jilledged for the defender : That he muft be free, no diligence being done 
againil him, nor the bills, or proteft fo much as intimate to him all this time^ 
till now that the other copartner is bankrupt. 

Anfwered : The purfuer might purfue, or draw upon either of the focii^ 
and the defender could not deny but he knew the bills were drawn upon 
both, and the wine came home, conform to their joint commiffion j and 
he may blame himfelf he did not difpofe of his own part, feeing the bills 
of loading were indorfed to both ; and feeing he did not meddle with the 
wines, he ought to have feen to the payment of the bills by Denholm the 
intromitter, and to have fecured himfelf againft him as to hazard by the co- 
partnery. 

The Lords ajfoilzied the defender^ December 4. 1684, Robert Stuart contra 
William Blackwood \ which decifion feems hard upon factors. 

CLXIL One Scot, who was about to go to Hollandy having got a bill from 
ont George Cockburn xx^on a tailor there, dated in September, and payable 
on fix days fight ; which bill being protefted in November thereafter, for not- 
acccptancc, Scot purfued Cockburn for another debt, who proponed compen- 
fation upon the bill. 

jilledged for the defender : That the bill was protefted. 
Anfwered: The fuffering of the bill to be protefted was ocpafioned 
thro' the purfuer's fault, in his delaying to prefent the fame debito tempore. 

Replied: The purfuer being to carry the bill along with him from Scot^ 
land, his neceifary occafion detained him in Scotland fometime after the 
date, 2. Efto the purfuer had been in mora of prefenting the bill ; yet he 
could not be anfwerable for the fum therein contained, unlefs the defender 
make it appear that he had effeds in the tailor's hands 5 for other wife he 
hath no prejudice by the delay, or the tailor's breaking. 

The Lords jujlained both the replies relevant j and, the defender producing a 
letter from the bankrupt, acknowledging his receipt of goods from him, they 
fujlained compenfation for value, in caje it did appear that the purjiier was in mor 
ra^ prefenting the bill, December 1684, Scot contr^i Cockburn. 

CLXIIL The fum in a bill of exchange, payable to two perfons in a par- 
ticular fociety, was found to divide, and to belong to them equally as correi 
credendi ; fo that neither of them could indorfe the whole fum, but only 
the half, January 1685, Rofs and Robert fon contra Forbes znA Kiery. 

CLXIV. James Clerk having given a letter of credit on George Rome, fador 
in London, to advance to BotbweU L. 40, if he ftddd in need on't ; Bothwell 
drew a bill on Clerk, payable to James Rome, George's brother ; which bill 
being protefted, and Bothwell purfued for not payment, it was alledged for 
him. That the money given for the bill being truly employed for Clerk's 
uie, whofe apprentice tlie drawer had been, and George Rome being debtor 

to 
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to Clerks the drawer ought to have connpenfation upon the debt due to 
Clerk, yinjiveredy That compenfation is only competent inter eofdem ; and 
^ameSy and not George Rome is creditor in the bill, for an onerous caufe. 
2. Oj?r/'sefcheat is gifted, 

T/^ Lords found, by the letter of advice fent with the bill, That the biU 
"Was for George Rome's behoofs and therefore found the defenders alledgeaiice 
relevant to be proven ; that James Clerk, who is now bankrupt, was creditor 
A? George Rome, and that the money got by the credit was expended for goods 
tc Clerk, March 1685, jtllexander Bothwell qouxxslMx. George Rome. 

BONDS. 

CLXV. Colleinhtxng refting 1000 merks to Kennedy of he drew 

a bond for the money, payable to Kennedy and his wife, &c. and intruded 
the fame to -K/ft^rr^/i, to be delivered by him to the creditor : afterwards, 
upon Kilkerrar!% reprcfcnting to Collein that Kennedy defired rather to have a 
blank bond 5 Collein gave him a bond blank in the creditor's name, forget- 
ting to retire the former : after payment of the laft bond, Kilkerran pro- 
cured from Kennedy an affignation to the firft ; Kennedy being puffued by 
Collein for damage and intercft, thro' his affigning of the firft bond after the 
laft was fatisfied ; and having deponed that the firft bond was never pre- 
fented to him for his own debt, but that he had granted the affignation 
eighteen months after the date of the bond, upon Kilkerran'% faying that he 
had made ufe of his and his wife's name to fecure the money from his 
own creditors ; which he did bona fide, thinking that he was but denuding 
himielf of a truft. 

The Lords ajfoilzied Kennedy, tho' there were many obvious prefumptions 
that Kilkerran had not adted fairly in the matter ; particularly, he Was a 
fubfcribing witnefs in the firft bond, which made it. look like fomething 
elfe than a truft for his behoof, November 1682, Laird of Collein contra 
Hugh Kennedy. 

CLXVL A bond, whereby a father obliged himfelf to difpone a parcel of 
lands to his youngeft fon in familia, being delivered to a friend, was found 
not alterable, there being nofuch power referved, November 1681, Mr. Titv- 
mas Allan and Dryfdale contra Mr, Robert Allan, 

CLX VII. A difcharge obtruded againft a bond for 8000 merks being loft, 
the Lords ordmned witnejfes to be examined ex officio concernijtg the verity of the 
difcharge \ altho' it was contended that it could poly be made up by a proving 
the tenure, November 1681, Charles Hamilton contra James Stuart of fVells. 
Vide infra, No. 169, 644. 

CLXVIII. A creditor having reftrided his debt, in cafe the remainder 
were precifely payed at a certain term, and having, after elapfing of the term, 
purfued for the whole; 

The Lords found the failzie purgeable by pre fent payment^ if the caufe of the 
reflriff ion was onerous ; but not^ if it was not onerous^ November 17. 1681, 
Balmadies and his Lady contra Nifbet of Craigentinnie her fon. Vide 
No. 1030. 

GLXIX. Sir James Mercer having, in anno 1643, g^'^nted a bond bearing 
annualrcnt, to Mr. William Mercer for 2300 merks, on which no procefs or 
diligence was raifed, till after Sir James s deceafe, a procefs was railed againft 
his heir, about the year 1674. 

Alledged for the defender : That the bond is prefumed to have been paid, 
from Mr. JVilliam\ negleft to feek after it for fo long a time, when the cre- 
ditor was opulent, and himfelf under great wants and difficulties, and not 

K leaving 
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leaving It in the inventary of his debts, tho' the bond was lying by him at 
his death. Befides, it appeared, from the depofitions of fome who had in- 
fpcded the charter-cheft of Adie fome years ago, by warram from the 
Lords, that there was then found a letter, under Mr. IVilliam Mercer % 
liands, importing a difcharge of the money ; which letter is now abftraded. 

Anfwered for the purfuer : That a bond cannot be taken away by witnefles ; . 
^therwife there would be no fecurity. 

The Lords having cort/idered the prefumptions of payment^ found the fame 
fufficientJy proven^ and ajfoilzied the defender from the purfuit^ December 1 5, 
1681, Mercer oi Clavadge c6ntra Lady -^-^/V. Vide fupra. No. 167. 

CLXX. A bond fuftained as probative, being fpecial in the date, as to 
the month and day, without mention of the year, and no blank left for it; 
but this bond related to a former bond which had a full date, and the pur- 
fuer was content to hold it of that year, or any year before the purfuit, Ja^- 
nuary 1682, Elphijion contra Lord Cranflon. 

CLXXI. The creditor in a bond dying after the term of payment of the 
"principal, and before the term oi payment of annualrent ; the bond was found 
moveable as to the relift, the payment of annualrent being that which makes 
it heritable quoad reliSlam^ January 26. 1682, Berclays contra Pearfon : but a 
tlaufe to infeft would have made the bond heritable alf initio ; and it is debate- 
able, if a claufe fecluding executors would exclude the wife from her part 
of a bond, otherwife moveable, albeit it would cut off the fiflc and exe- 
^cutors. Cajilebiirs Pratt, tit. Bonds, No. 131. Vide infra No. 329. 

CLXXII. A bond bearing to be payable to a hufband and his wife, (without 
mention of conjunft fee or liferent) and the fee to the heirs of the mar- 
riage, was found to import a liferent to the wife, February itSiy Montgo^ 
mery contra Hay. 

CLXXIII. The Lords refufed to fuftain this as a qualification of circum- 
vention in eliciting a bond, That the granter was extremely drunk, and un- 
capable to confider or confent, when he fubfcribed it , unlcfs it were alledged 
that the receiver of the bond did deceitfully procure the granter to be drunk, 
February 9. 1682. 

CLXXIV. PennicGok's Lady dying, her hufband confirmed fome money 
falling to her by her aunt ; and thereafter took bonds, in the name of the 
daughter of that marriage, to the value of L. 10,000: after his deceafe, 
that daughter confirmed herfelf executor ad rfiale appretiata^ and purfued 
his reprefentatives ; for whom it was alledged^ That debitor non prafumitur 
donare. 

The Lords recommended to the parties that they 'would agree amonr fhemfelves^ 
February 1682, Sir John Clerk of Pennicook contra his fitters and Mr. David 
Forbes. 

CLXXV. Found that when a fum is provided to children in a contract of 
marriage, if any be born and die in the father's lifetime, before getting of 
'a bond of provifion, the deftination will not fall in their executry, nor can 
it be claimed by the otbfcr bairns, February 1682, Sir John Clark oi Pennicook 
'contra his fifters and Mr. David Forbes. 

CLXXVL Dougal Macpherfon having taken a bond, whereon infeftment 
followed to himfelf in liferent, and his fon in fee, with power to him, the 
father, to uplift and difpofe of the money, without the fon's confent, which 
Dougal did afterwards difcharge in favours of his fon, who married, and died. 
The fon's relift, as creditor to her hufband, to whom the father was liable 
by the warrandice in the difcharge, having raifed a procefs againfl tbe fa- 
ther, for declaring her hufband's right to the bond, and inhibited him there- 
on: 
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on ; Douzal thereafter difponed the heritable bond to Sir John Falconer^ 
for the value to be paid to Sir Patrick Hepburn^ who, as creditor ab ante 
to the difponer, raifed the reduction of thedifcharge upon the a6l of 
parliament 1621 ; and the fon's rclidl raifed rcdudion of the difpofition ex 
eapite inbibitionis. 

Alledged for the relift : That the reduAion of the difcharge would figni- 
fy nothing, feeing the faculty being perfonal, and not affeded by diligence 
before Dougal's death, it is expired, tho' there were no difcharge of it. 

jinfwered : The difpofition was an excrcife of the faculty, and made the 
fee DougaPSj fo as it might be affedted by his creditors. 

Replied: The difpofition is reducible ex capite inhtbitionis, as being made 
after the difponer flood inhibited at the inftance of the fon's relidt ; and thij 
making the price payable to Sir Patrick Hepburn, was a gratification again ll 
the aft of parliament 1621. 

Duptied : Tho' the inhibition (hould take off the efFcft of the difpofition, 
yet the difpofition was fuch an aft and exercife of the faculty, as hindered 
it to expire by DougaFs death, as well as if he had uplifted the money, and 
paid it to Sir Patrick Hepburn. 

7be Lords found the faculty was expired by DougaKj death, and not afeBable 
after his dea'hy February 1682, Sir Patrick Hepburn contra Mary Bruce. 

CLXXVIL Sir Ale>ander Frafer having given a bond of provifion of 
J/. 20,000 Sterling to his daughter Elifabetb, with this quality, That if fl;e 
deceafed without children, or unmarried, the fum (hould return to his heir ; 
(he having married, but having no children, purfued the heir for the mo- 
ney, who alledged, that (he ought to find caution to return it upon the e- 
vent of the condition in the bond. 

The Lords decerned the defender to pay, without obliging the purfuer to find 
caution, referving the defender* s inter efi as accords, February 1682, Mrs. Brom^ 
ley contra her brother Sir Peter Frazer of Doors. 

CLXXVIIL A fum in an heritable bond being payable to Andrew Bruce\ 
three children, •with a provifion in a diflinft claufe, that, in cafe they de« 
ceafed without heirs, the fum (hould helong to Jean Anderfon and her herrs ; 
the Bruce's bairns being all dead, and the faid Jean Anderfon having alfo 
died before them, the Lords found, That the next perfon in the tailzie be- 
hoved, in order to make a title to the bond, to be ferved heir to the laft 
of the Bruces inftitute, and not only cognofced as heir to Jean Anderfon. 
March 6. 1682, the children oi Jean Anderfon, and Gordon faftor, and James 
Riddel, contra Andrew Bruce. Vide No. 959. 

CLXXIX. A mother having lent money, and taken the bond payable to 
her fecond fon, with a provifion, that, in cafe (he ftood in need of the mo- 
ney, (he (hould have power to uplift and difpone on't ; 

The Lords found Jhe could not difcharge the debt for mere love and favour, or 
difpofe on't gratuitoufiy, March 1682, Sinclair contra Sinclair. 

CLXXX. Many of the Lords inclined to think, that a perfon in prifon 
having corroborated a bond and decreet, could not quarrel that decreet up- 
<)n iniquity : but that point was waved upon another alledgeance of tranfa- 
ftion by abatement, March 1682, Dalmahoy contra Mr. Hugh Maxwell. 

CLXXXl. One having granted a bond for fait to an overfeer of coal and 
fait, defigned Overfeer ; the Lords, in a competition between Overfeer s cre- 
ditors, and the mafter of the falt-pans, preferred the mafter, and prefumed 
the fait came out of the mafler*s pans, unlefs the contrary were proven, De^ 
cember 1682, Bonhard contra Barrel in hewburgh. 

CLXXXIL A bond for 4000 merks, granted by Colonel Borthwiek to 
his fifier, and to her heirs and executors, being afiigned to Jean Forret for 

onerous 
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onerous caufes, and puffued for by Thomas Laury^ to whom it was transfer- 
red by the afligny his debtor. It was alledgediox the defender, That the bond 
contained a proviiion, that in cafe the creditor died unmarried, or (hould 
marry without his confent, the bond fhould be null, and the money return 
tohimfelf; and therefore payment cannot be fought, except upon caution 
to refound in that event. 

Anfwered for the purfuer : That the forefaid claufe is not adjedlcd to the 
obligement to pay, fo as to make it conditional, but is conceived by way of 
a diftin(% claufe, and fo is the cafe of a fubftitution, which claufes are adje- 
6ted to cut off executors and others fucceeding ab intejiato, but not to reftrain 
the effe<^ of dominion, and liberty to uplift and difpone for onerous caufes ; 
and the fum purfued for was liable to arreftment for the cedent's debt, and 
if moveable, would have fallen by horning under her cfchcat. The debtor 
again being her brother, who was heir and executor to their father, gave 
her only the forefaid bond for her provifion ; and where a father provides^ 
that, failing younger children before their marriage, their portions ihould 
accrefce to the furvivors, or to the heir j yet thefe portions may be uplifted, 
difpofed on, and fpent for rational and onerous caufes. 

7he LordSi before anfwer^ ordained the onerous caufe both of the bond and ■af^ 
Jignation to be inJiruSfed^ February 2. 1683, Thomas Laury contra Colonel 
Borthwick. Vide infra^ No. 199. 

CLXXXIII. Colonel Berkley having granted bond to one, and the heirs 
of her body, with thefe expreflions, That it fhould not be in the creditor's 
power to affign, and that the fum fhould return to the debtor, by the cre- 
ditor's dying without heirs of her body ; the Lords found, that the creditor 
might, notwithflanding the provifions in tbe bond, affign for onerous cau-» 
fes. But here it was not confidered whether the bond was for onerous cau- 
fes or not, February 2. 1783, Stracban contra Colonel Berkley. 

CLXXXIV. Raphch being incarcerate for L. 1 200, raifed fufpenfion up- 
on this reafon, that the bond being (igned blank for borrowed money» for ' 
the behoof of his fon Samu^l^ and delivered to him ; thereafter the fufpender 
got Monkland to advance the money ; and Samuel pretending he had not the 
bond in town, gave a difcharge on't before the charger Baillie Hall had inti- 
mated his right to the blankbond. 

Anfwered for the charger : That his name being filled up, non conjlat if it 
was delivered to him blank, it being ufiial for debtors to take bonds in their 
creditors name, and Samuel vf^% debtor to the charger in L. 800. 2. 5^7- 
muel could never have been defigned to be creditor ; for he and the writer 
are the only two witneffes. 

The Lords ordained Baillie Hall and James Edmiflon the writer^ to be exa- 
mined^ if the bond was blank ab initio, and if it was not delivered to the Baillie 
by Samuel. And they deponed, that it was figned blank, but do not re- 
. member if it was delivered by Samu^ly or the writer, to the Baillie. And /?<?- 
ploch having condefcended on the onerous caufe of the difcharge, for that it 
was granted by a conjundl perfon, and offered to prove the fame, the Lords 
refolved to examine Samuel ; and he being abroad in Holland^ ordered, the bill 
to pafs, and Raploch to be fet at liberty, upon granting a difpofition conform 
to the adt of Sederunt, altho' the aft declares, that perfons imprifoned are 
not to be fet at liberty upon juratory caution ; but Samuets abfence was the 
fpecial motive, March 1683, Raploch contra BsAlWc Hall. 

Thereafter the fufpenfion being difcufTed, and the oaths of Baillie HaU 
and the writer advifed, who deponed, that the bond was drawn and iigned 
for the ufe of Baillie Ha/l^ to whom Samuel owed a confidcrable fum of mo- 
ney, and that the bond was delivered to Edmijion or Samuel^ to be delivered 

to 
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to Baillie Hallj the Lords f6und,That althd*, when parties receive blankbonds 
at the fccond hand, from another creditor that took it blank, the Iccond cre- 
ditor ought to intimate it as an aiHgnation to fecure againd the deeds of the 
firft creditor, yet that a bond delivered blank to the firft creditor needs no 
intimation ; and therefore found the letters orderly proceeded^ February 1684, 
partibus ut fupra. 

Notay This feems to fruftrate diligences againft blank bonds ; for the re- 
ceiver of the blank bond, to fave the neceflity of intimation by a lecond cre- 
ditor, may alledge, that it was defigned ab initio for that creditor or any o- 
ther he pleafes -, and fo it paffes through many hands, and is fecure upon 
that pretence j fo, at leaft, it (hould be declared before the witneffes of the 
bond, to whofe behoof it is taken ab initio^ otherwife the receiver of the 
bond to be repute the firft creditor, Cajilebilh Pratt, tit. Bands, No. 145. 

CLXXXV. A father having affigned a bond to his wife in liferent, and 
to their daughter, and the heirs of her body in fee; which failing, the one 
half of the fee to the wife, and the other half to his own brother : by a di- 
ftindl claufe. in cafe the daughter died without bairns, the father, per verba 
de prefentij difponed the money to his wife and to his brother, by equal por- 
tions ; the daughter having chofen a curator, left the fum to him in legacy 
at her death, which was queftioned by her uncle, becaufe (he could not dil- 
appoint, by her teftament, the conditional afTignation in the laft claufe, which 
exifted. 

Anfwered: The teftator being fiar by the conception of the aflignation, 
fhe might difpofe of the lum, altho* by the laft claufe the mother and uncle 
might have fucceeded thereto, ab inteftato^ without a fervice. 

Replied: The teftator could only have fpent it, or difpofed on't for one- , 
rous caufes; and 'tis ufual for parents, in bonds of provifion to their chil- 
dren, to adjedl a quality, that the money ftiould return in cafe of their de- 
ceafe before fuch an age, or unmarried, which bonds the Lords have often 
found, particularly in the cafe of the children of Laurefioun^ could not be 
affigned without an onerous caufe. 

T^be Lords fuftained tke legacy left by the daughter , February 1683, Bonnar 
contra William A mot. But the contrary was afterwards determined in this 
caufe, viz. That the daughter could not legate funis in prejudice of her mo- 
ther and uncle, who were fubftitute to her. Vide No. 354. 

CLXXXVL In a purfuit at the inftance of the reprefcntatives of an apo- 
thecary, for payment of a bond for prentice-fce, granted to the defundl by 
his apprentice ; 

It was alledged : That the apprentice having been bound for five years, 
his mafter died after he had ferved but three years, a proportion of the fee 
ought to be retained, as caufa data^ non fecuta. 

Anfwered for the purfuers : That after three years, in which time the ap- 
prentice had fufficiently learned the trade, the want of his future fcrvicc 
was only prejudicial to the mafter. 

Ihe Lords allowed retention of a proportion^ which was modified^ February 
1683. Ogilvy contra James Hume. And in another cafe, where a mafter 
broke while fome years of the apprenticcfliip were to run, the Lords al- 
lowed a proportional abatement, James Fairy contra Craigdaroch and 
Lag. 

CLXXXVII. In a competition betwixt an heir and executors, for the 
fums in a bond bearing an obligement to infeft, and iecluding executors, on 
which the creditor had given a charge of horning, and died before pay- 
ment, 

Alledged 
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JUedged for the heir : Tho* a bond that is heritable by an obligement to 
* infcft, may be rendered moveable by a charge, yet the calling for pajrment of 
a bond, where executors are excluded exprefsly, doth not import any defigti 
in the creditor to alter the deftination in favours of executors, but only inr- 
ports a delign to have the money better fecured for the heir's behoof ; and 
the claufe (ecluding executors in a bond that was heritable ex Jua natura^ 
did argue enixam voluntatem to cut off the preteniions of executors : and, tho* 
the charge would make the fum fall under efcheat, it could not make it be- 
long to executors ; for feveral things belong to heirs that fall under efcheat, 
fuch as heirfhip, moveables, tacks for years, &c. 

Anjwered for the executors : The delign of taking bonds fecluding exe- 
cutors, is mainly to fecure againft the Commiflars, that a title might be made 
to them without the charges of quote and confirmation ; and, if a charge of 
horning did not make fuch bonds moveable, creditors would be difficulted 
how to fecure their money from the burden of confirmation j and, at the 
fame time, to preferve it eafily as a fund for younger childrens provifion» 
feeing parents are generally averfe from granting aflignations to fuch bonds in 
their own lifetime : fo that the claufe fecluding executors is not to be confi- 
dered as the parents refolution to prefer the heir, but only as the quality of 
an heritable right j and the cafe of Chryflie contra Cbryjiie 13th July 1676^ 
was but a (ingle prattick, and contained a fpeciality too. 

The Lords founds by the plurality of one vote^ That the charge of homing did 
make the fum moveable^ and to belong to executors^ February 1683, creditors of 
Bonnar contra his veViA. 

Thereafter it was alledged^ That, after the charge of homing, the credi- 
tor had apprifed, which took off the efFed of the charge. 

yin/wered : That, after the apprifing, the creditor denounced the debtor 
upon the charge, and took out letters of caption, and arrefted him in pri- 
fon 5 and alfo arretted fums of money belonging to him ; upon which, a- 
£tion of forthcoming was commenced, and carried on fome length : all 
which being done before the creditor's deceafe, were ftrong indications of 
his inclination to have up his money, and more than equivalent to a charge 
of horning. 

Replied : Cuftom having fixed upon the formality of a charge, no equiva- 
lent ads are to be fuftained ; and, (uppofe a perfon had charged for an heri- 
table fum, and thereafter comprifcd for it, the charger's proceeding to de- 
nounciation and caption would not have' made it moveable ; nor would a de- 
creet upon the arreftment have made the ground thereof moveable, without 
a charge upon the decreet, more than a decreet of regiftration, without a 
charge, would have had that effeft. 

The Lords repelled the anfwery in refpeSt of the reply ; and fcund the diligence 
therein condefcended on did not make the fum moveable aper the apprifngy and fo 
was not equivalent to a charge^ March 1683, creditors of Bmnar contra IVi" 
fhart the rclidl. 

CLXXXVIII. Found tha(, of bonds taken to a man and his wife, and the 
longed liver, the hufband is fiar^fubftitute, tho' the wife furvive ; and that 
the lum, tho' moveable, needs no confirmation) March 1683, Mr. garnet 
Henderfon contra Saughtonhall. 

CLXXXIX. Found that a bond payable to a woman, (he being in life, 
and to her daughter, after her deceafe, made the daughter- fubftitute liable 
for the mother's debt, quoad valorem^ but not by an univerfal paflive title, 
viz. after her heir-general was difcuffed, November 1683, Stark contra 
Bruce. 

etc. 
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CXC. Found that bonds bearing an obligement to infeft are heritable ab 
initio^ even from the very date, tho' the creditor die before the term of pay- 
ment ; and therefore that luch could not be difponed in leiio, December 
1683, Mr. WiUiam Gordon contra Andrew Ker. Vide infra 329. 

CXCL In a purfuit at the inftance of Sir William Lockbart contra Sir 
Widiam Tbomfon^ upon a precept granted by him to the purfuer, acknow- 
ledging the receipt of 360 merks, and obliging bimfelf to deliver a pre- 
cept for the fame, from the Earl of Crawfurd Lord Treafurer to the pur- 
fuer, whofe father was one of the public receivers, or elle to refund the 
money. 

AOedged for the defender : The delivery of the precept, now that the 
Lord Treafurer is dead and exau£torate, is fa^um imprejiabile ; in lieu where- 
of, nothing but damage and intereft can be claimed, and the purfuer could 
qualify no damage he fuftains thro' the want of the precept, in regard the 
Exchequer is debtor aliunde to him in a greater balance than he has any 
hopes to get payment of: fo that, in effed, nihil deefi by the want of the 
precept. 

1l be Lor di repelled the defence^ and decerned^ December 1683, Sir William 
Lockbart of Carftairs contra William Thomfon ; the contrary found in another 
cafe for Sir WiUiam Thom/on contra David Weems. 

CXCIL In the reduction of two bonds, upon this reafon, That they were 
granted by the purfuer when he was very fick, and in danger of death, and 
fo mud be reputed donatio mortis caufa ; confequently reduceable and revoka^ 
blc, upon his convalefcence and recovery. 

Anfwered: Nan relevat that the purfuer was fick ; for fick men may bor- 
row money, and, by the civil law, donatio JaSla a moriente was not donatio 
mortis caufa^ but confidered as a deed inter vivos : but then again the bonds 
bear borrowed money, without any mention of death or ficknefs ; which is 
inconfiftent with donatio mortis caufa. 

The Lords affoilzied from the redu£lion^ December 1683, John ffhan fmith 
in Le/lie contra 

CXCIII. Thomas Littlejobn having granted a bond of provifion to his three 
daughters, with this quality, That, if any of them (hould die, the defundVs 
portion (hould accrefce to the (urvivers : one ot them dying, difponed her 
right to another of the furviving fiflers ; it was alledged for the third fiftcr. 
That the defund could not, by a gratuitous deed, difappoint the provifional 
right of accrefcence. 

Anfwered : That the furvivers are in the cafe of heir-fubftitute, and fo can- 
not quarrel the defunct's deed. 

Replied : The claufe is not conceived by way of fubftitution, in the terms 
of which failing, dec. but by way of provifion, which makes the furviving 
fiflers creditors to the defund. 

7he Lords found, That the defunSi fijler could not, by a gratuitous deed^ 
difappoint the forefaid provifion^ Littlejohn contra Williamfon, March 1684. 

CXCIV. In a purfuit upon a bond,* it was aUedged for the defender, and . 
ofiered to be proven by the purfuer's oath, That the bond was truly fubfcri- 
bed on the Sabbath-d^jj tho' it bore the date of the day after, and confe- 
quently null ; which alledgeance the Lords repelled. 

Thereafter it was alledged : That the bond vazsfalfum in data confulto^ and 
not by miflake. 

Anfwered: That error m ^/tf is only confidered when creditors are com- 
peting on diligences ; and 'tis jus tertii to the debtor to objcft it. 

This point was not decided, March 1684, Duncan contrdi Bruce. 

CXCV. 
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CXCV. A bond heritable by a claufe to infeft, affigncd to a woman, her 
heirs and executors^ found to remain heritable in the affigny's perfon, and 
not to fall under her hufband's jus maritij March 1684, Mr. fFilliam Gordon 
Advocate, contra Sir Patrick Ogilvv of Boyn. 

It may be debated, if the bond had been heritable by the quality fecluding 
executors, tho' afligned to a perfon, his heirs and executors, if the affigny 
had died without altering of the quality, that the afligny's heirs might have 
pretended right to the fum ; tho' more probably the accepting of the affig- 
nation to executors, would be looked upon as judicium voluntatis of the af- 
figny, and fo to regulate the bond as if it had been renewed in the affignyV 
perfon, to his heirs nnd executors, CaJilehiWs Pratt. //V. Bonds, No. 156., 

CXCVI. A creditor having taken bond for payment of a fum, with 
this quality, That if the debtor did obtain a decreet of adjudication of his. 
lands between and Martinmas next, he, the creditor, (hould accept on't as 
payment pro tanto j and having purfued for payment of the whole fum, up* 
on the debtor's failing to procure the adjudication, the Lords prorogated 
the term for recovering of the faid decreet, in refpeft the creditor could not 
condefcend upon any material^ prejudice by delay : tho' it was contended by 
the purfuer, that the provifion being a voluntary conceffion limited to a time, 
and not in the cafe of a failzie, could not be extended and prorogated^ 
March 1684, James Cockburn contra Eliot oi Srobbs. 

CXCVIL One being purfued upon his bond afligned, alledged^ That the 
cedent, by a note under his hand, was liable to perform fomc obligements 
to the defender. 

Anfwered : The faid note cannot be considered as a backbond, but as a di- 
ftindl feparate obligement, feeing it is not of the fame date with the defend- 
er's bond, nor contains any claufe relative thereto. 

Replied : That it is offered to be proven by the purfuer's oath, that he 
knew the faid note was granted upon occafion of the laid bond. 

Duplied : Non r elevate unlefs it were likewife proven, that the note was 
defigned to qualify the bond, it being confiftent that a diftindt obligement 
might have been granted upon occafion of the bond. 

This point was not determined, March 1684, Robert Brown of Carjluth^ 
contra John Ir*vine. 

CXCVIII. James Butter having taken a bond of borrowed money, in the 
name of his nephew, without delivering the bond, or referving any liferent 
to himfelf, and got a bond from the nephew for fecuring him of the half 
of the liferent of that fum, with a claufe adjected, that he, JameSy might 
alter and innovate, the fame ; which faculty he exercifed in favours of an- 
other nephew, after the firft's deceafe without children, and raifed a declara- 
tor thereof againft a perfon to whom the faid firft nephew had afligned the 
bond, particularly upon this ground, that the bond was never delivered. 

Alledged for the defender : That the cedent having paid to the purfuer 
the half of the annualrent for feveral years, upon his difcharges thereof, 
that imported delivery, al^d that the purfuer had but the naked cuftody of 
his nephew's bond ; and many times creditors will make afliignations, and 
intimate them, for the afliigny's behoof, and yet keep all in their own pof- 
feflion. 

The Lords recommended to the parties to fettle, which they did by dividing 
the fum, December 1684, Butter contra Butter. 

CXCIX. In the cafe oi Thomas Laury contra Colonel Borthwickj mention- 
ed Jupra, No. 182. it was further alledged for the defender, That the claufe 
to return the -fum, in cafe the fifter died unmarried, or married without 
his confcnt, being a feparate claufe, not conceived in the ufual terms, of 

which 
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^a^icb JaiUngj 8cc. cannot import a fubftitutiori, bttt a condition and provi- 
fion. 2. The bond afligncd was given in place of a bond of provifion 
granted by the father, with the fame claufe, tho' it doth not relate thereto ; 
and fuch claufes in bonds of provifion to return to the heirs, imports a con- 
dition which cannot be difappointed by any voluntary gratuitous' aflig- 
nation. 3. The filler's aflignation, tho' it bears onerous caufcs, the one- 
rous caufe muft be otherwife intruded, fince 'twas made to a conyitiOt 
perfon. 

Anfwered : The creditor in a bond for onerous caufes allowing fuch a 
claufe for the return of the money, being, in fome fenfe, a voluntary tail- 
zie, may be altered at his pleafure, or afligned without any onerous caufe, 
JNt/vember ib^o^John Murray contra William Murray. 2. Tho' conjundbpcr- 
fons contra extraneos creditareSy ought to prove the onerous caufe of rights 
granted to them, that is not to be required in this cafe, where both parties 
are conjun<% perfons, the defender being the cedent's brother, which takes 
off the legal prefumption. 

The Lords decerned in favours of the purfuer^ January 1685, Thomas Lau- 
ry contra G7/(?«^/ Borthwick. Vide fupra^ No. 182, 

CC. relid of Bail lie Calderwood^ having taken a bond for 2000 

merks from one Scot, bearing the receipt of the money from herfelf, and 
payable to her in liferent, and to her fon Mr. Thomas in fee j with a provi- 
fion, that, in cafe he deceafed without children, the fum (hould return to 
her and her heirs : the fon mortified the money to the college of Edinburgh^ 
and died without children. 

In a competition which arofe betwixt the college and the mother, it was 
alledged for the college. That the mother was but heir-fubilitute in fee to 
lier fon, and could not quarrel his deeds. 

Anfwered : The mother who lent the money, might qualify the fee as 
(he pleafed, and the quality being infert by way of provifion, and not by 
the words which jMling^ the fon could not difpofe of the fame lucrativ^^ 
whatever might be pled, that he could do for an onerous caufe. 

The Lords founds that the fon had hut a qualified fee^ and could not mortify 
the money in prejudice of the provifion in favours of his mother. It was here al- 
ledged, but not proven, that the fee of the money had been formerly fecu- 
red to the fon, without any quality, and that the mother had renewed the 
bond with it, February 11. 1685, college of Edinburgh contra 

CCI. Old Skelmcrly having given a bond of provifion to his fecond fon of 
8000, and thereafter paid him 2000 merks, and took his bond for the fame, 
as fo much borrowed money j after his death the fecond fon agreed to take 
from his eldeft brother 6000 merks, in place of the 8000 merks in his bond 
of provifion, without any mention of the 2000 merks bond ; the young 
Laird being purfued for the 6000 merks> he proponed compenfation on the 
2000 merks bond ; and the purfuer having proven, by the defender's oath, 
that the reftridion of the 8000 merks bond of provifion to 6000, was made 
without any payment of money, or onerous caufe on the defender's part. 

The Lords repelled the compenfation upon the 2000 merks bond^ in refpeSl of the 
/Aatement of thejum in the bond of provifion^ becaufe debitor non praefumitur do- 
nare, unLfs the dejender would prove, by the purfuer s oath or writ^ that the 2000 
merks of abatement was gifted^Mztch. 1685, Skelmorly contra his brother Archi^ 
bald. 

ecu. A father who was debtor to his daughter, for a legacy left to her 
by her mother's brother» having contracted a portion with his daughter at 

M her 
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her marriage, without the cUufe, in fatisfaSHm of aU that Jhe could ajk or 
claim^ &c. her hufband purfued for the legacy. 

The Lords fuflained the defence of debitor non prxfumitur donare, November 
1685, Mr. William Robertfon contra M>1ntojh of Davie. 

CCIIL A father being obliged to pay 1000 merks to his daughter, who 
was married, and the bairns to be procreated of her body ; which tailing, 
to her neareft heirs ; the queftion arofe, if the bairns to be begotten were to 
be confidered as conditional co-creditors, for the half of the fum, or if only 
as fubftitute to their mother, in the cafe of their exigence. 

It was aUedged for the fir ft part of the queftion,That obligations might be 
granted to children to be born, which in cfFeft are conditional, and purified 
by their birth ; for the brocard, that a fee or obligement, cannot be in pen^ 
dentiy is not to be taken judaice ; and it is but a notion in law, that the rights 
and obligements of a defun<S are in har edit ate jacente^ till the heir enter. 

T^e Lords founds that the jee of the whole 1000 merks belonged to the mo-^ 
ther^ the bairns not being procreate at the time 5 Jor that the fee could not be in 
pendenti. But if there had been children now competing, 'tis like they would 
have had right to the half as inftitute, hitfoember 1685, Laurence Qr^ contra 
Innejfes. But this decifion feems not to be very confequential to the analogy 
of law, CaJllehilCs Pratt, tit. Bonds, No. j 64. 

CCIV. A grandfather, who ftood obliged to pay 2000 merks to his daugh- 
ter and grandchildren, difponed fome eftate to his fon, whom he burdened 
with the payment of feveral debts due by the difponer, particularly enume- 
rated, and with the payment of 1000 merks to the faid grandchildren, for 
their better provifion ; and thefe claiming both fums, it was alledged^Thzi de^ 
bitor non prafumitur donare. 

Anfwered : The laft fum is not payable by the fame perfon ; and altho* 
in the fame papers other payments, with which the difpofition is burdened, 
are expreflfed in fatisfa(Ction of debt, yet this laft fum is declared payabid to 
the grandchildren, for their better provifion, which imports, that they fhould 
be better provided than they were before, and do not in the leaft mention 
the grandfather's obligement ; and there is an opulent eftate left to the dif- 
poner's wife in fee. 

The Lords J having confidered the circumjlances of this cafe^ found both fums 
due to the grandchildren^ December 1685, Laurence Ord znd his fpoufe contra 
John and Mary Innefjes. 

CCV. A hufband in his contraft of marriagr, being obliged to fecure the 
conqueft during the marriage, to himfelf and his wife in conjundl fee and 
liferent, and to the bairns of the marriage equally in fee, took infeftment in 
the conqueft to himfelf and the heirs of the marriage, and granted bonds of 
provifion to the younger children \ after his deceafe the younger children 
purfued the eldeft, to denude of their proportional part of the land con- 
queft. 

Alledged for the defender : That, notwithftanding of the claufe in the 
contract of marriage, providing the conqueft to the bairns equally, the fa- 
ther, by his paternal power, might rationally proportion the fame, with fome 
inequality, according to their circumftances and deferving, that children may 
by fuch a check be kept fub paterno obfequio. 

Anfwered : The contract being bptwixt fmall burgefifes, whofe fucceffion 
Is ordinarily made to run in capita^ the provifion therein muft hinder the fa- 
ther to make an equal divifion ; and, in anno 1678, between Stuart and 
Stuartf it was found, that a father's provifion to the bairns of the marriage, 
without the word equally^ did hinder him to make the younger children's 

provifion 
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provifion Icfs than that of the cldcft 5 nrnbo tnagis in this cafe was the father 
bound to an equal divifion. 

The Lrds recommended to the parties to agree^ January 1686, John Mar^ 
Jhall and children of, &€. contra Mr. John Richardjim and the heir. 

CCVI. A hufband was found liable to pay 200 merks contained in a ticket, 

f ranted by his wife, Jiante matritmnio % whereby (he obliged herfclf, and hef 
eirs, &c. to pay the fame ; to which ticket the huftand did not confent, 
but only figncd witncfs j becaufe his figning witnefs was an approbation of 
the a6t, and a kind of prapojkura ad hoc negtaium^ January 1686, rclift of 
Patrick Cunningham contra Laird of Evelick. 

CCVII. One 'having alledged that a bond, on which he was purfued, was 
null, as wanting witneffcs, and not holograph ; the purfuer offered to prove, 
by the defender's oath, that he fubfcribcd the bond. 

jinjwered : Nm relevat^ unlefs the purfuer could fay, That the defender 
promifed payment, or that the fum is reding owing. 

The Lards fuflained the anfwer^ January 1 686, Alexander Gordon of Cam^ 
dett contra Amus Macpherfan. 

CCVIII. One having granted an affignation to his niece of a bond, with- 
out delivering thereof; and (he having purfued an exhibition againft the ce- 
dent's heir, it was alledged for the defender. That the bond and a(3ignation 
were never delivered, but remained in the cedent's hands at his death, and 
bore no claufe difpen(ing with the not-delivcry. 

Anfwered : That the aflignation contains a refervation of the granter's 
liferent with a power to alter, which was a rational iqtereft for retaining pof- 
feflion of the writs. 2. The aflignation and bond were delivered, in fo far 
as the cedent before his death delivered to the affigny the key of his cabinet, 
where the papers lay. 

Replied : That a difpen(ing claufe hath the efFeft of delivery, but fuch a 
refervation hath not. 2. The cabinet- key was delivered only eujiodia caufa^ 
as the keys of the cedent's houfe were. 

The Lords founds That the niece had right to the bendy and preferred her to 
the heiry March 1686, Mary Cochran^ Mr. Walter Cochran^ and Andrew 
Thomfon. 

CCIX. Robert Selkirk^ who, in his contra<fl of marriage, provided, That 
3000 merks (hould return to his wife, failing children, Jiante matrimonio^ 
provided her to 6000 merks, in cafe of no children ; and thereafter took 
bonds for feveral fums, payable to him and her, and the longeft liver, and 
to the bairns, G?c. ; which failing, to her heirs and afTignies : the wife hat- 
ving claimed the 6000 merks bond, and alfo the fums in the other bonds, by 
virtue of the fubftitution, it was alledged {ot the heir and neareft of kin. That 
debitor non prafumitur donare. 

Anfwered : That brocard holds not between a hufband and his wife. 
The Lords fuflained the brocard^ and found the fubjlitution in the other bonds 
was in implement of the 6000 merks^ February 2. 1686, Mr. Robert Selkirk 
contra Catharine Inglis. 

CCX. Fergus M^Cuby having, by his bond, obliged himfelf to pay loooo 
merks to his nephew by a fecond brother deceased, at his age of twenty one 
vears ,- and, to aliment him in the mean time, the creditor left 2000 merks^ 
Jby way of legacy, to his mother's relations, and died before he was twenty 
one years old ; and the legatars having purfued for payment, it was atledged 
for the defender. The words, at the age of twenty one years^ are a part of the 
obligation-claufe, and a condition which did not exift 5 and this fenfe.on't 
^may be the more eafily admitted, feeing the bond bears love and favour. 

2. The 
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2. The bond is conceived in favours of the defunft pcrfonally, and [h6t] to 
heirs and executors. 

Anjhvered: That the claufe imports not a conditional obligement, but only 
a delay of payment ; and, altho' the bond bears love and favour, it obliges 
the creditor to renounce all intercft he could claim by the death of his fa- 
ther or grandfather, which makes it onerous. 2. Aflignies not being ex- 
cluded by any taxative claufe, the bond was affignablc, and alfo might be 
legated. 

^he Lords found the bond to be pure^ and not conditional^ and decerned the 

defender to pay the legacies j the legatars jecuring him pro tan to again/l the de^ 

junB's nearefl of kin^ which was the quality of the bond, November 25. 

1686. Kelfo contra M^Cuby of Knokdolian. This appears different from former 

decifions. 

CCXI. My Lord Montrofe having given a bond to his fifter with this pro- 
vifion, That (he fhould marry with confent of his Lordfhip and his friends; 
and my Lord having died, leaving a child who was not capable to give confent^ 
the Lords' found the creditor's marrying the Lord Cochrane brother, without 
her friends confent, was no irritancy, February 2. 1687, Mailer of Montrofe 
contra Lady Grizel. ^ 

CCXII .My Lord Newark having made a bond of provifion to his dx daugh- 
ters, payable at their refpeftive ages of fifteen years, and to the heirs of their 
bodies, and the proportion of fuch as (hould die without heirs of their bo- 
dy, to accrefce to the furviving fiftcrs ; one of the fifters afligncd her pro- 
vifion to their mother ; and, in a competition with the mother, and the reft 
of the fifters, it was alkdged for the fifters, That the fubftitution imported 
that the defundt could not gratuitoufly aflign, feeing their provifions were 
fmall, and the father confidered that they might be bettered by the hazard 
of the fubftitution. 

Anfwered: The fubftitution in favours of the furvivers being conceived 
by the claufe which failings and not by a feparate claufe, nor favours of 
the heir of the family ; which is the cafe of fome pratticks, as that of i2/V- 
carton^ Craigs^ &c. 

The Lords fujiained the gratuitous affignation^ February .1687, Lady iVrze^- 
ark contra Collean^ &c. This is not clear, it being a qualified fee, as to lu- 
crative deeds. 

CCXIIL It was debated^ if a fubftitution to one, in cafe fhc die unmarried, 
<3id convalefce upon her dying within year and day after her marriage, Janu^ 
ary 1687, Margaret Brown contra Andrew Burnet merchant in Aberdeen. 

CCXIV. Sir Robert St. Clare's name being in truft in an adjudication of the 
Lordfhip of CaithnefSy he obliged himfelf, by backbond, to denude thereof 
in favours of the Lord Caithnefs^ or thofe he fhould name, upon payment 
of 100,008 merks due to himfelf the adjudger ; and Ortons being paid and 
relieved of his cautionry for the Lord Caithnejfsy Sir Robert made over the ad- 
judication, with the burden of Ortons relief, to Broadalbin, who had right 
to the backbond, upon receiving payment from him of ioo>oo8 merks. 

Sir John St. Clare was purlued for the payment of Orton's debt, as if the 
backbond, quoad Orton^ had been contraveened : Alledged for the defender, 
I. The backbond imports no obligement to Orton, but only a faculty to Sir 
Robert to have retained the adjudication till Ortons debt might be payed, 
which he had a profpedt to acquire. 2. The difponing the adjudication, 
with the burden ut fupra^ was no contravention of the obligement. 

The Lords found the backbond did import an obligement in javours of Orton : 
but, before anfwer to the fecond, ordained Southefk tf»</ S;r John to concur 
in the procejs againji Broadalbin, either for reflating Sir John in ftatu quo, 

and 
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imd hringing the adjudication in'o bis ferfm^ or for declaring it liable and really 
burdened with OrtonV de6tj July 1687. 

CCXV. One Elliot having granted a bond of provifion to his fecond fon 
and his fifter, payable to them, their heirs and executors, the next term af- 
ter the granter's deceafe ; in the end whereof, it was provided, by a diftinft 
claufe, That, notwithftanding the payment was delayed till his death, yet 
the money fhould not be payable by his heir, till they refpeSlivi attained to 
the age of fixteen years ; under which condition, thefe prefents are granted, 
and no otherwife. 

The Lords founds That the claufe imported a condition^ being inter Hberos, and 
was not prorogatio termini folutionis ; and that the fame did not belong to their 
executors^ unlefs they prove they attained to fixteen years ; tho' here there was 
no fubftitution or return mentioned, July 1687, Eliot contra 

CCXVL A brother being purfued on his bond of 1000 merks, due to 
his fifter, his defence was, That, after the bond, he obliged himfelf, in her 
contradl of marriage, for a greater fum, and debitor non prajumitur donare ; 
which defence the Lords found relevant y December ij. 1687, Af^/r contra 
Afo/r. 

CCXVII. In a competition betwixt James Ofwald as executor-creditor to 
Ninian Henderfon and Captain Hamilton afligny by Ninians fon, to a new 
blank bond taken by the cedent, after his father's death, from one Wauchop^ in 
place of an old bond granted by Wauchop to the defundl ; the cedent and 
Wauchop being both purfued, and the former having deponed that he gave 
up the old bond, and took the new in place thereof, for faving the charges 
of confirmation, they were decerned to deliver up the faid bond, or pay the 
money. 

Aliedged for Hamilton : That the debtor ought to be liable to him as ha- 
ving the blank bond delivered to him ; and, if he renewed the bond un- 
warrantably, let him be liable to both, and feek his relief of young Hen" 
derjon. 

Anfwered for Ofwald: That his decreet againft young Henderfon and 
Wauchop being prior to the intimation of the blank bond, is preferable thtre- 
to; feeing, in a competition with creditors, blank bonds require intimation. 
Ailedged for Wauchop : That he not being obliged to know that the cre- 
ditor was dead, as he might have retired his bond upon bona fide payment, 
fo he might renew a blank bond j and bona fides non patitur ut idem bts 
exigatur. 

The Lords preferred James Ofwald, and found the debtor but once liable ^ Ja- 
nuary 27. 1688, Ofwald contra Hamilton. ^ 

CCXVIII. yir. William Robert jonh€\x\%^\\^tA^ in his contraA of mar- 
riage, to provide 20,000 merks to the heirs, by way of dcft^ination, and, 
without any obligement to re-employ it, if uplifted, did, at his going to be mar- 
ried for the fecond time, when he was abundantly right and fiivendo^ grant 
a bond of provifion to the children of the firft marriage nominatim ; of which 
reduction being raifed, as of a latent and fraudulent deed, at the inftance of 
porter ior creditors ; 

It was ailedged for the children : That the contract of marriage was one- 
rous ; and, as lucrative deeds are valid againft pofterior creditors, multo magis 
thefe bonds which arc onerous 5 efpecially when 'tis offered to be proven, 
that they were delivered to the defenders grandfather long prior to the con- 
traftlng the purfuer's debt. 

Anfwered : That, if bonds of provifion to children were fuftained againft 
lawful creditors and ftrangcrs, no man would be in fecurity to contraft with 
parents 5 for there is that confidence among near relations, that a thoufand 

N conveyances 
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conveyances woald be made, and the parents, or the truftce have them in 
their power to ufe or deftroy them as they faw occafion, tfnlefs fuch bonds 
^ were made fome way public, that perfons be put on their guard as to having 
any after-dealing with thefe parents ; and here the one of the fums was pay- 
able at the bairns refpedtive age of twenty one years, and the other half at 
the father's death. Bcfides, That the bond contained aifignation to bonds, 
in corroboration, whereof the fums were afterwards lifted' by the father, and 
the afUgnation never intimated, which argued fome fraudulent defign ; and 
there is lefs danger of any [thing] fraudulent in bonds granted to Anngtrs ante 
<ontra£lum debitum^ than in bonds granted to bairns, efpecially thofe in familiar 
\fho are more at the father's difpofal, and in his power ; and private back- 
bonds between a father and his children might be kept always in his power, 
tho' after delivery. 2. In real rights of lands, latent prior rights, and in- 
tcrefts in favours of children, are not fuftained againft pofterior creditors ; 
as in the cafes of Ballocbmill^ and Marjoribanks^ multo minus perfonal 
bonds. 

The Lords preferred the pollerior creditors^ tho' the debtor was no trading 
merchant, and was not bankrupt at the granting of the bonds of provifion, 
he being now bankrupt by cautionry, February lo. 1688, Mr. 'Robert Stuart 
Advocate, contra Robertjons bairns. 

CCXIX. One Elizabeth Cunningham having granted a bond, mentioning 
no caufe, to Mercer her brother-in-law, or to his wife, the grantcr's fifter, 
or to the heirs of the marriage, at the next term after her, the granter's 
deceafe ; which failing, to return to herfelf, her heirs and aflignies. The 
marriage having diffolved without heirs, and the hulband having, as fiar, 
purfued the debtor's executors for the money ; 

Alledged for the defenders : i. The bond is conditional, failing heirs, 
2. Tho' there were no condition in the cafe, but a fubftitution, the de- 
fenders have [the] only right as heirs fubftitute to the purfuer, who is fiar, and 
is liable as an heir. [Nota^ what follows fhould be part of the defence.] 

Anfwered : The bond being gratuitous, and the purfuer having but a qua- 
lified fee, the fubftitution muft be efFedual. 

The Lords Joundy That the purjuer had but a qualified fee ^ and decerned him 
to find caution to rejiore the money^ after her deaths to the defenders^ February 
1688, "fames Mercer contra Cunningham of Barns. 

CCXX. Innergelly having given bonds of provifion to his children, whereon 
infeftment followed after his death, the Lords reduced the bonds upon the fame 
rcafons urged for Robertfons [creditors againft his] bairns, (fupra No. 218.) the 
bonds not being notified by fome public deed in the father's time : tho' aflligna- 
tions intimate to the debtor would fuftain againft pofterior debts ; and here the 
creditors were anterior, and the father no merchant, but a landed gentleman, 
February 1688, Sir Philip Anfiruther contra the children of Innergelly ; and 
it was not refpeded for the children, that the father, the time of granting 
the bond, was no bankrupt, tho' that is fuftained for ftrangers, February 
1688, /w/>r^No.2i8. 

CCXXI. My Lord Tefier^ who married Lady Mary^ only child to the 
Duke of Lauderdaky having, after the Duke's deceafe, got up a bond of 
provifion of L. 10,000 Sterlings (granted to her by her father) from the 
heir of James Chalmers Advocate, to whom it was fent to be entered in the 
court of claims, and purfued thereon : compearance was made for the 
Duke's creditors, who alledgedy That the Duke having, in the purfuer's 
contract of marriage with his daughter, after the bond, provided her to 
L. 1 2 yOoo Sterlings a greater fum, debitor non prafumitur donare: for, al- 
beit more bonds of provifion of fmall fums hath been fuftained, where the 

whole 
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whole doth not exceed a rational provifion ; yet, in a contrail of marriage, 
a wife's whole eftate is mentioned, for getting fuitable provifions to her and 
her children ; and fo great a fum of L. 20,000 Sterling would not have 
been forgot (when all parties were alive,) had the Duke intended both pro- 
vifions (hould (land. 

jinjwered : The brocard debitor non prafumitur^ &c. babet tot fententias 
quot exemphj and is regulated by pradice, according to the rational intereft 
and prefumed intention of the granter : now, what could be more rational 
than that Lady Mary^ the only child of the marriage, who had many hope- 
ful children, fhould have both provifions, when the eftate was put by her 
by a tailzie, and my Lord Duke never infinuated any thing to the contrary ; 
and the contradl bore not the ufual claufe of acceptance in full of all provi- 
fions. 2. By a claufe in the Duke's contrad of marriage with Lady Marys 
mother, it is provided, That what lands, heritage, or annualrents, (hould 
fall to her, by the death of her mother the Countefs of Hume^ (hould be 
provided to her in liferent, and to Lady Mary and her heirs in fee ; which 
failing, to the mother's heirs and a(rignies \ and, by the Lady Humes death, 
L. 25800 Sterling fell to the Lady Lauderdale. 

Replied : The praftice, in cafe of a pofterior tocher in a contraA, Is re- 
gular ; and it had been abfurd for the Duke to have burdened bis lands and 
honour, intailed with a daughter's provifion L. 22000 Sterling, which would 
<lcftroy the eftate : and the claufe of acceptation in full of all former pro- 
vifion, has been omitted, thro' the Duke's forgetting that there was fuch a 
former bond in Chalmerses hand. 2. The purfuer and his Lady hath grant- 
ed a full renounciation of all things, which cuts off the bond in queftion. 
As to the Lady Jfow/s eftate, i. It is denied. 2. The obligement men- 
tions not fums of money, or goods and gear ; but lands, &c. ; and any eftate 
that the Lady is alledged to have had, confifts only of fums of money ; and 
the brocard debitor non frafumitur donare is now eftabli(hed by prattick, 
March 3. 1629, Carmichael contra Gib/on; 26th November 1680, P^/^ con- 
tra Toung ; I^ovember 1685, Robert/on couivz M^ Intojh of Davie j December 
17. 1687, Moir contra Moir. 

Duplied : *Tis prefumable that the Duke gave the bond in queftion a$ a 
remuneration for the confiderable fums that fell to him, jiante matrimonio^ 
by the Lady Hume 5 and fo the bond, not being altogether gratuitous, is not 
in the terms of the cited decifions ; and fo a ftronger prefumption than the 
brocard is found by the purfuer; and the prattick in this point hath varied, 
as appears from what was decided 24th July 1623, Stuart contra Fleeming *, 
and February 20th 1639, Lord Cardrojs contra Lord Marr ; December 5. 
1671, Dickjon contra Dick/on -, and January 25. 168 1, Lady Craigletth con- 
tra Laird of Prejlongrange. 

^be Lordsj notwithjianding of the anfwer and duply, fujlained the defence of 
the debitor non praefumitur donare, referving to the purjuer to infiji on the 
Lady Lauderdale'i contraSl of marriage, and the defender to found on the re- 
nounciation, as accords, February 2. 1688, Lord and Lady l^^r contra Lord 
Lauderdale. 

CCXXII. Mr. Archibald Cameron having [died] after he had gotten a fon, 
[the fon] raifcd redudlion of a 1000 merks bond, taken by him when he had 
no children, to his coufin in fee, referving his own liferent upon the grounds 
of [the] civil law, ex fupernafcentia liberorum. 2. Mr. Archibald, before his 
death, drew an aftignation to the faidbond, (conform to a power referved,) 
with his own hand, which is judicium mutata voluntatis. 3. Teftamentum 
imperfeSium inter liberos is fuftained. 

Afijivered: 
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Anfwered: This part of the civil law hath no place with us, 2. It took 
only place by the civil law inter patronum & libertos. And, 3. It was in the 
cafe of a total donation, whereas this is but a fmall part of the defund's 
cftatc. 

The Lords afoilzied from the reduSlion^ February 1688, Cameron. Vi^ 
No. 146. 

CCXXIII. In anno 1637, Duke James Hamilton granted a bond for L. 204 
Sterlings payable to JVilUam Muirbead^ for the ufc and behoof of Robertland^ 
which bond the prefent Duke contended was void and null, upon thefe pre- 
fumptions 5 1. It bears Belbaven to be cautioner, who is not fubfcribing. 
2,. In anno 1642, L. 500 was borrowed from Robertland^ and paid in the 
1643, which was a better fccurity ; and the greater fum is prefumed to 
contain the leffer. 3. In the year 1648, Robert land goit a new fecurity, with 
fcveral cautioners, for L- 20,000, in the name of Aucbinbarveyy for his own 
behoof, and yet did not claim payment or fccurity for the bond in quefti- 
on, for which he had no cautioner. 4. [Anno] 1658, the lands of Cheifey 
were fold by commi{tion, and William Muirbeady tho' a commiflioner, did 
not claim payment of this bond. 5. The eftate of Hamilton^ in anno 1658, 
was difpofed of for payment of the debts of the family, by commiffion from 
the ufurpers, and publication made at the market-crofs oi Edinburgh for that 
efFedt, and the creditors came to Hamilton^ where the commiffioners fat, 
and got lands and conveyances for their debts, and yet Robertland fet up no 
claim for this bond, altho' he was in the country, and at the fame time a{- 
ligned the bond to Ricbard Cunninghamey who intimated the fame to the 
Duke and Dutchefs, and could never hope to have any fatisfadion there- 
after, the lands being forfeited, and the Dutchefs not reprefcnting her pre- 
deceffor. 

Anfwered : Robertland hting a cavalier, did not trouble the family during 
the ufurpation, when it was in diftrefs, but, in anno 1662, procefs was com- 
menced and infifted in fome years. 2. In anno 1652, the bond is entered in 
the court of claims, as appears by the atteft of fVilliafp JVelJh fecretary. 3. If 
prefumptions may take away bonds, no man will be fecure. 

7he Lords fujiained the for ef aid prefumptions to take away the bondy June 13. 
1688, Anchinharvey contra Duke oj Hamilton. 

CCXXIV. Mr.John £///V younger, Advocate, having made a bond of tailzie 
of his perfonal eftate to heirs male ; which failing, to the daughters, with 
an exprefs provifion, That it (hould not be in-the power of any of the heirs 
of tailzie to uplift the fums, without confent of fome pcrfons nominate, ex- 
cept that the daughters may make over their (hares in their contract of mar- 
riage, with confent of other perfons than the former : Captain Da/zifly who 
married one of the daughters without the friends confent, purfued a decla- 
rator for obliging thefe friends to confent, or getting the money by the 
Lords authority, without their confent. . 

Anfwered for the friends : The fuccefllon to the fums hy the purfuers 
contract, is not according to the father's deftination, but goes to the Captain 
and heirs, failing children of his wife's body. 2. By a general provifion af- 
ter all, the fums are not upliftable without confent of the fubfequent imme- 
diate heirs of tailzie. 3. The father having given the friends a power to 
confent to the daughters marriage, and confequently to diffent ; that mufl 
have the cfTedt of an irritancy, in cafe of marriage without their confent 5 and 
if their confent had been antecedently required, they had reafon to rcfufe it, 
feeing the Captain was not able to make a fuitable provifion on his part, and 
the terms of the father's deftination were altered. 

Rifled: 
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Replied : The provifion hath no irritancy, or obligemcnt quoad the marri- 
age ; and many perfons make as unequal matches. 2. The general excepti- 
ons being pofterior to that, except in their contraSl of marriage^ &c. does not 
derogate to the fpecial ; for it is not probable the father would have made his 
daughters portions depend on the fubfequent heirs confent. 3. The particu- 
lar exception muft derogate from the deflination as well as other things ; it 
not being ufual that matches could be had, where tochers are under fo ftridt 
deftinations ; befides, the daughter was in fee, and might difpofe for fuch an 
onerous caufe as marriage. 

•Jbe Lords founds That the contraSl ought not to alter the father* s Jeftinati^ 
oHy failing bairns of his daughters body. And the defenders craved the pur- 
fuers might find caution in that event, July 6. 1688, Captain Dalziel and 
his fpoufe, contra Scotftarbet^ &c. 

CCXXV. Mrs. Effie Scot having tranfafted a debt contained in her father's 
bond, on which fhe was purfued as reprefenting him, and thereafter disco- 
vered, that the faid bond was found among her father's papers after his 
death, blank in the creditor's name, (he raifed a declarator of extinction of 
the bond and tranfadion, feeing by the civil law tranfadions may be refcind- 
ed Juper in/irumentis fal/is. 

Anfwered: Tho' the bond had been taken out among the defun6l*s pa- 
pers, that could not prejudge the defender a creditor who had it for an one- 
rous caufe and was not doli particeps ; and traniadions are the greateft fecurity 
Df the lieges. 

The Lords demurred to refcind the tranfaftion : but, before anfwer, allow^ 
ed probation as to the point of faSi of taking out the blank bond^ in order to re* 
lief againjl the uncle Mr. James Scot, who was alledged to have taken out the 
famey July 14. 1688, Mrs. Effie Scot contra Daniel Nicolfon. 

CCXX VI. The Laird of Moujwell^ who was owing feveral debts, difponed 
the fee of his eftate to his fon in his contradt of marriage, relerving power 
to burden the fame with 1 8,000 merks, for providing the reft of his chil- 
dren, and doing his other affairs ; and thereafter gave bonds of provifion 
relative to the refervation in favours of eight children, extending in the 
whole to 1 0,000 merks, with a precept of feifine, whereupon the children 
were infeft bafe. After the father's death, the eldeft fon granted bonds of 
corroboration to the father's anterior creditors, who thereupon comprifed 
and were infeft ; but not on the father's bond ; and having raifed redudlion 
of the children's bonds of provifion upon the a£t of parliament 1621. 

Alledged iov the children : That the purfuers were only creditors by a claufe 
of relief of cautionry for the father, and aSlio was not nata till diftrefs in the 
year 1666, whereas the children's bond and infeftment was in the 1654 j and 
there being two liferent infeftments of annualrent in favours of two ladies, 
preferable to the creditors, which, with two apprifings for bygones thereof, 
did near exhauft the fee, and was not quarrellable upon the 1621. 

I . I'he Lords ^ in refpeSt the cautioners before dijlrejs had not inter eft to fecure 
themfehes in the eJlatCy found the fee fkould only come in computo in quantum 
// exceeded the liferents and apprifings in the year 1 664 ; and Joundy that the 
liferents ought to be computed according to the whole time they lafled. 

Alledged for the children : That the father had a fufficient eftate the time 
of granting their provifions, viz. a wood worth 10,000 merks, and feveral 
perfonal bonds and fecurities, the time of his granting the boijds of provi- 
fion ; and alfo an eftate in land about Drumfries. It was anfwered for the 
creditors. That it was not in the father's power to fecure children's provifi- 
ons, or pofterior gratuitous debts to ftrangers upon his lands, and leave his 
anterior creditors^ for onerous caufes, to feek their payment oft* the perfonal 

O eftate, 
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cftate, which is fuhjeft to many accidents by irrefponfal debtors, in the 
bonds^ or the father's own efcheat, which are not obvious to the notice of 
creditors, as the cafe of lands, which is difcoverablc from the regifters ; and 
for that fame reafon creditors ought not to be left to the cutting of woods, 
or to difcufs controverted titles of lands ; and tho* Moufwell was in poflefli- 
on of lands about Drumfries^ his right was but a truft for the behoof of Mr. 
Rome his brother-in-law, whofe creditors had apprifed it, and were in pof- 
feflion before the 1664 ; and 'tis juft that creditors in a competition with 
children, be placed upon the heft and fureft part of the eftate. 

Replied for the children : The father having a fufficient perfonal eftate or 
goods, the time of granting their provifions, cannot be faid to be bankrupt ; 
and they are bound to fay no more in defence of their rights. 

2. The Lords founds That the father could not fecure the childrefis provifions 
h infeftment upon the land efiate^ and leave the creditors to expifcate and feek 
for the moveable ejiate ; and founds that the purfuer ought to alledge and prove ^ 
/A^/ Moufwell the debtor^ had a valid right to the lands about Drumfries, and 
Hvas in pofjefpon thereof the time of granting the provifions ; and that pojfeffon 
alone was not fufficient^ July 20. 1688, children of Moufwell contra Duke of 
Slueenfherry. 

CCXXVII. A father having granted an 8000 merks bond of provifion [to 
his daughter,] with a quality, that if {he married without confent of her mo- 
ther and brother, it (hould be reftrided to 6000, and the other 2000 (hould 
accrefce to the brother; and [ihe] having purfued the brother for the whole 
8000 merks, he alledged^ That (he had fallen from 2000 thereof, by mar- 
rying without his confent. 

Aniwered : i . The claufe of reftriftion was not known to the purfuer. 
2. The mother hath confented, and the defender cannot give a rational 
exception again ft the match. 

Replied: Such claufes dre adjefted by parents to fecure their children from 
being a prey to unequal perfons ; and this is not a depriving her of all pro- 
vifion, but only a reftridion. 2. The mother's confent was impetrated 
ex pofi JaSlo^ and the hufband hath no vifible eftate. 

The Lords fujiained the anjhver^ and decerned for the whole. Here the huft>and 
had an employment, July 20. 1683, Robert Pringle contra his iifter Elizabeth^ 
and Rut herj cord her huft)and. 

CAPTION. 

CCXXVIII. A ten years tack being regiftrate in July 1681, and the 
tackfman being charged for the rent 1680, and a caption got out in Septem^ 
ber 1681, the tackfman, while under caption, gave a difpofition of his whole 
corns, goods and gear, for the refts of the crop 1680, and alfo for pay- 
ment of the rent 1681, tho' the term of payment was not come, and con- 
taining an obligement to find caution for the rents of all years during the 
tack, altho' the tack contained no fuch obligement. This difpofition being 
queftioned as to the two laft obligements as done ex vi G? metu, when he was 
under caption, and that this obligement was not the ground of the caption^ 
but only the rent 1680. 

The Lords reduced the difpofition as to thefe obligements ex capite vis & mc- 
tus, November 29. 1681, George Heriot contra Captain Baird. 

CCXXIX^ A perfon obliged to prefent a rebel upon a precife day, be- 
twixt two and three, not having offered him till between feven and eight, 
being charged for the debt, fufpended upon this reafon, that their journey 
was retarded fome hours, upon the account that the day of prefentatioa 
was a public faft-day by authority, and that the rebel was carried to the 

purfuer's 
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purfuer's houfc, and offered to him, but he refufcd to accept of him ; and 
the defender not being mafter of the caption, could not put him. in prilon. 

The Lords fujiained the reajon ; the lufpender giving his oath, That the faft 
was the reafon he was not prefented at the precife hour, and burdened the 
fufpender to prejent the rebel cum omni caufa, within fifteen daySy March 3. 
1682. Richard Ockley contra Grierfon of Lag. 

CCXXX, One being purfued upon his bond, That a prifoner for debt 
fhould notefcape out of the toibooth, alledged^ That the roof of the prifon 
having fallen, and indangered the fmothering of the prifoner, he was car- 
ried out in a confternation upon a man's back ; and the Provoft did not of- 
fer to fecure him, tho' he faw him upon the ftreet ; and fo he did not efcape 
by any fault of his. 

Anfwered: The defign of the bond imports that the prifon was looked 
on as infufiicient, and the prifoner ought not to have gone away to Esdin-- 
burgh^ as he did, and obtained fince a cejjio bonorum : the Magiftrates being 
decerned, in a fubfidiary a<5tion, to pay the debt, at Sir William Binning's 
inftance, who raifed the caption, they ought to be relieved by the faid 
bond. 

Replied : The Magiftrates being juftly liable to the fubfidiary adlion, be^ 
caufe of the infufficiency of their prifon, that cannot be obtruded againft the 
prifoner, nor this defender. 

The Lords ajf4lzied the defender y February 13. 1685, the Magiftrates of 
Kirkaldy contra the Town-clerk. 

CCXXXI. Sir James Cockburn being purfued in a fubfidiary aftion for the 
efcape of a prifoner for debt out of the toibooth of Dunfe^ it was alledged 
for the defender, That Dunfe was but a burgh of barony, which, by the adt 
of parliament, is not obliged to have prifons ; and the Lords found, by 
feveral decifions marked by Dury^ That no perfon was liable for the efcape 
of prifoners out of the toibooth of Dunfe ; and thefe were received periculo 
creditoris : and it cannot be alledged, in this cafe, but there was ordinary 
care and diligence ufed for keeping of the prifoner. 2. The toibooth is 
as fufficient now as it has been for many years, and the prifoner made his 
efcape, by breaking the roof vi majoriy which would aflbilzie even Magi- 
ftrates of royal burroughs. 

Anfwered : By an ad: of parliament 1 66 1 , Dunfe is made one of the head 
burghs of the (hire, at which legal diligence is to be done, and is the 
place where the Sheriff-court holds ; and therefore they ought to have a 
fufficient prifon, the Sheriffs having many times occafion to commit perfons 
to prifon, both for debts and capital crimes. 2. The prifoner having been 
received into the toibooth, the town becomes liable for all hazards, as in the 
prifons of royal burroughs. 

Replied: The burden of having prifons is by reafon of the privilege and 
advantage of trade, which is only competent to royal burroughs j and the 
Sheriff fits at Dunfe only for his own convcniency j for he may fit at Lau^ 
dery the head-burgh of the ftiire, when he pleafes. 2. Sir James not having 
given warrant to the Bailie to receive him, cannot be liable for the Bailie's 
adt. 

The Lords found the Bailie liable for the efcape of the prifoner ^ but not the 
Barony unlejs he had given warrant to receive him ; and fufiained the defence to 
liberate the Bailie j that the prifoner efcaped vi majori ; as alfo fufiained this 
reply to take it offy viz. That the prifoner was fuffered to walk abroad before his ^- 
Jcapey relevant per fe as contrary to the a£t of Sederunt ^ to infer this fubfidiary 
aSlion againfi the Bailicy March 16&5, ^\r James Cockburn contn Nafmitb of 
PoJIb. This decifion feems not very confiftent with itfelf. 

CCXXXII. 
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CCXXXII. My Lord Winton being purfued in a fubfidiary aftion for a 
debt due by one Inglijh^ upon this ground. That a meflenger did intimate to 
the defender a caption againft the debtor, then in the defender's houfe ; it 
was alledged for the defender, That the intimation being made a little before my 
Lord went to dinner, the gates were ihut immediately after, according to the 
cuftom of the family ; and, when dinner was over, the meflenger was allow- 
ed to fearch, my Lord having fearched by his fervants \ and my Lord was 
willing to depone he knew not that the rebel was in the houfe, or that any 
abfconded, or conveyed him away. 

Anfwered : The meflenger intimated his caption to my Lord, who was 
looking out at the window, and the gates were, immediately thereafter, 
(hut upon the meflenger for fome hours ; whereas he ought to have been al- 
lowed to fearch prefcntly for the rebel, 

7 be Lords fufiained the anfwer relevant^ June 1687, Lows and Cbeejly contra 
Earl of Winttm. 

CCXXXin. The Lords granted a warrant to the creditors of one Smithy 
^ London iz&oVy tht^ ^t Edinburgh^ to fecure him there, till he fhould find 
caution both judicio Jifti to all the diets of procefs, and judicatum /olvi, upon 
a rcprefcntation by the creditors that he was returning to London ; which 
ieems hard 5 but the party having reprefented that the warrant was calumni- 
oufly impetrated, the Lords Jiopt it^ February 2. 1688^ FaUickT^elfer con- 
tra Smith. 

CAUTIONERS. 

CCXXXIV. A perfon who wrote a letter to another's creditor, defiring 
him to delay Mr. Douglafs for the price of the horle till Wbitfunday next, 
and he would fee to his paying of it to the creditor, found liable as cau- 
tioner, and not as expromiflbr j becaufe 'Douglafs was not liberate, and the 
letter was perfonaliter conceived 5 but found liable only fubfidiary, after 
difcufling of the principal party by horning and caption, June i66i, Hume 
contra Lockhart of Lee. 

CCXXXV. Sir Patrick Threapland having defired, by his letter, another's 
creditor to fet his debtor out of prifon, and promifed to keep him, the 
debtor, in mind to pay at the day ; and, if he failed, that himfelf fhould 
pay the debt 5 upon an affignation after the day, (no payment being made) 
Sir Patrick was purfued as expromifTor, and decerned to pay the debt ; al- 
tho' it was alledgedy That the purfuer had not, as he ought to have done, 
given notice debito tempore after the day, till now that the debtor was bank- 
rupt, November 23. 1681, John Aitcbifon contrz Sir Patrick Threapland. 

CCXXXVL A cautioner obliged to fifl a debtor to all the diets of pro- 
cefs, who compeared at fome diets, but not at the pronouncing of decreet, 
being decerned againfl, fufpendcd upon this reafon. That the dcfign of the 
caution judicio ftfli was, that there might be copia perfona debitorisj to give o- 
bedience to the fentence ; and the fufpender inflrudted, by an inflrument, 
that, within the days of the charge of the horning, he produced the debtor 
in court before the Bailie, and protefled to be free of his cautionry. 

The Lords fufpended the letters fimpliciter, February 10. 1682, James Ha-' 
mikon^ Cutt and Ewing contra Alexander Tbomfon fadler. 

CCXXXVIL Four perfons in a bond for money being bound conjundtly 
and feverally to the creditor, and each of them, in the claufe of relief, being 
to pay for their own part, and bear equal burden with other; one of the 
four correi became bankrupt, and Ral/ion^ another of them, paid the whole 
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debt, and took affignation from the creditor, and purfued another correus 
for the three parts, deducing his own fourth. 

Alledged for the defender : That he ought to have allowance for a fourth 
part of the bankrupt's proportion. 

Anfwered : They are not bound conjundly and feverally by the claufe of 
relief, but only for their own parts ; and, as they would not have been ob- 
liged to the creditor for that bankrupt's part, had the principal obligement 
been fo conceived ; neither can they be obliged for it to one another, accord- 
ing to the terms of the relief. 

Replied: By the claufe of relief, they are to bear equal burden with o- 
ther, which imports an equality of lofs by the cautionry 5 and, if the pur- 
fuer did not bear as great a part of the lofs, by the infolvcncy of the correus^ 
as the defender, there would be an inequality. 

The Lords Juflained the alledgeance and reply ^ February 1. 1682, Muire of 
Glanderfton contra Chalmers of Gadgirth. 

. CCXXXVIII. The cautioner for one Suttie^ a fador in Flanders^ being 
purfued for goods fent to him from Eymouth^ feven days after he was depofed 
by the convention of burroughs at Glajgow. 

Alledged for the defender : That he was free from the very time the faftor 
was difcharged from his office. 

Anfwered: The lieges were in bona fide to correfpond with the faftor, till 
his difcharge was intimate, and the goods purfued were fliipped before the 
Commiffioners return from the convention. 

Replied: That as he was named a fadtor without public intimation, there 
was no neceffity to intimate his depofition ; at leaft the cautioner is not to be 
burdened with the intimation. 

The Lords ajjoilzied the cautioner ^ March 1682, Trotter contra Alexander 
Toung fador. This is hard. 

CCXXXIX. By a claufe of relief in a bond, my Lord Annandaky Lam^ 
bertony and four more, bound therein as co-principals to Craigiehally being 
obliged to relieve each other for their own part, without the taxative word 
allenarly ; and Lamberton having, upon diftrefs, paid the debt, purfued my 
Lord Annandale to relieve him of the half of the debt. 

Alledged for the defender : That he could be liable only for a fixth part^ - 
they being obliged to relieve, ^re? rata. 

Anfwered : The other four correi debendi being abfolutely bankrupt, the 
purfuer, who paid the whole debt, ought to be relieved of the half by the 
defender. 

The Lordsy in refpeSl of the notour infohency of the other four co^pripcipalsy 
decerned the defender to pay the half of the whole debt y February 1683, Lambert 
ton contra Earl of Annandale. • 

CCXL. A minor having granted to his tutor a general difcharge, with 
confent of his curator, who likewife took burden for his pupil, the Lords 
found. That, if the minor (hould quarrel the difcharge, as not proceeding 
upon a full charge, the tutor might recur againft the curator ; and that the 
curator, as in the cafe of a cautioner, had not the benefit of the perfonal 
exceptions of minority, &c. February 1684, Pouric contra the Lady Rofs and 
her children. 

CCXLl. Five or fix perfons having put oqt a caper, and a prize being 
recovered by the ftranger-owner after it was adjudged, and they all decern- 
ed in Joliduniy one of them being diftreflcd for the whole, paid it, and took 
affignation for his relief; and thereon purfued another of the owners of the 
caper, who alledgedy That he could be liable but for his own fhare. 

P Anfwered : 
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Anpivered : Tho' a cautioner purfuing upon the claufe can diflrcfs only 
^fFeiring to the relief, yet a cautioner, procuring aflignation of the whole 
-debt,, may purfue any one of the co-cautioners for the whole, allowing his 
own ftiare j and the purfuer is in a much ftronger cafe than of a cautioner, 
-viz. one of a focicty, where is aqualis ctmtributio lucri et damni. 

The Lords founds That the purfuer having an ajjignatkn^ might purfue the 
^fender for the whole ^ with the deduSfion of the purfuer $ own Jhare^ and of the 
Jhares of the nctourly infohent co^partners^ March 1684, William Smeiton contra 
Laird of Kininmond. 

CCXLII. Cautioners for a meffenger found fuhjidiarii liable in folidum^ as 
other cautioners are, March 1684, ^ames Miln contra yean Grame. 

Thereafter it was aliedged: That the cautioner for a meffenger was but 
liable fubjidiarie^ after the meffenger was fufficiently difcufled ; and perfbnal 
difcufiion, by a regiftrate horning, was not enough ; for, with us, in the cafe 
of cautioners, of tutors, executors, faftors, Gfr. who have the henejicium or^ 
dinis et dijcuffionis^ where the purfuer condefcends on a real eftate in lands, or 
goods, the principal muft be difcuffcd really, by apprifing or poinding, De^ 
member 2. 1662 : and 'tis always fo decided in the difcuffing of heirs. 

The Lords founds That the defender-cautioner condefcending on goods or lands 
belonging to the mejjenger^ and giving his oath of calumny on the condefcendance^ 
the purfuer ought to difcufs the Jame^ by poinding or apprifing^ January 1 5* 
1685, M7« contra Grame. 

CCXLIIl. Bailie Riddel^ as principal, and Andrew Ker^ as cautioner, being 
bound to Ifobel Chatto for a debt, which was afterwards corroborate by Riddel^ 
as principal, and fFilliam Gordon^ as cautioner ; Ker paid the debt, upon 
diflrefs and affignation from the creditor, and purfued William Gordon for 
the half. 

Aliedged for the defender : That the purfuer ought to relieve him, who, 
as cautioner in the bbnd of corroboration, was, in effedt, cautioner for Ker^ 
the cautioner in the firft bond ; and, thp' Ker be cautioner in refpedl of re- 
lief from Riddelj he muft be confidered as principal, in refped of the de- 
fender, as well as of the creditor. 2. By a claufe in the bond of corrobora- 
tion, it was to be null and void, upon payment of the debt, by virtue of the 
obligement in the firft bond. 

Afifwered for the purfuer : That cautioners in corroborations, and cautioners 
in fufpcnfions of the debt, are looked upon as co-cautioners with thefe in the 
principal bond, and ought to relieve one another pro rata. 

The Lords found the dejender liable Jor the half ; and founds That the frfi 
claufe in the bond of corroboration was only a provifion againfl double payment^ 
February 1685, Andrew Ker contra William Gordon Advocate. Vide infra^ 
No. 247. 

CCXLIV. Cunningham of Barns being cautioner in a fufpenfion for yohn 
Wilkie^ and others, wherein a decreet was obtained, but again fufpended by 
Wilkie and Barns ; in which fufpenfion. Hog and Bigger of Wolmet were 
<;autioners ; the creditor in the bond affigned the fame againft the principal 
and cautioners therein, and againft the cautioners in the fecond fufpenfion, 
but not againft BarnSj the cautioner in the firft fufpenfion, whom he difchar- 
ged. The afl5gny having purfued Hog^ who aliedged^ That he being cauti- 
oner for BarnSy who was a fufpender, and principal quoad him ^ and Bams 
being difcharged, he muft be free alfo. 

Anjwered for the purfuer : The difcharge given to Barns was without 
an onerous caufe, and but pa£tum de ncn petendo^ which cannot profit the 
defender. 

The 
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The Lords found the anfwer relevant^ February 1685, VfoXmtt contra Flccm-; 
ing and Cunningham of Barns. 

CCXLV. In^ftment of relief to a cautioner accrefceth to the creditor of 
the debt for which it was granted, fo as the cautioner infeft cannot, in pre- 
judice of him and the co^cautioners, apply the infeftment for fecurity of o- 
ther debts due to himfelf, February 2.16% jy Daniel Nicolfon contra Provoft 
-Kinloch ; and alfo eodem die MarJbaU contra M^KeJl^ and creditors of Cack^ 
mannan contra Newton ; Bruce % creditors, and Langtons cafe. 

CCXLVL Caution as law will, found to import caution judicio fi/li & ju^ 
dicatum fohiy February 2. 1687, Henry Mein contn John Rutherfoord. 

CCXLVIL The cautioner in a bond fufpended decerned againft with the 
principal in the decreet of fufpenfion, -found liable to relieve the cautioner 
in the fufpenfion (who had paid the debt, and was afligned thereto) in to-^ 
tum^ tho' the principal debtor only fubfcribed the bond of caution, containing 
the claufe of relief, July 1687, Brcomball contrz George Govan znd Mr. Jolm 
Frank. Vide jupra^ No- 243. 

CCXLVIIL A fador's holograph difcharge to tenants without witnefles, 
Aiftained fufficient to found the mailer's recourfe againft the factor's cauti* 
oner, July 1687, Holburn of Menjlrey contra Mr. David Main. 

CCXLIX. The Lords ordained a wadfetter to ailign his wadfet to a pur- 
chafer of the. land and reverfion, feeing he could condefcend on a preju^ 
dice he was to fuftain thereby, February 1687, Laird of Dundas and Cramond^ 
contra George Dundas. 

CCL. The debtor in a 1000 merks bond having, after the term of pay- 
ment, paid 700 merks without any application to the bond, or to a quantity 
of wine refting alfo by him ; and thereafter having received more wine, and 
applied the payment wholly to the wine, and not to the bond $ and the cau- 
tioner in the bond bqing puriued, he alledged upon the payment of the 700 
merks, which behoved to be applied to extinguifti the bond pro tanto^ as 
the durior fors^ efpecially confidering, that merchants ufe to allow year and 
day for the payment of wines. 

jinfnvered : It was in the debtor's power to apply the payment. 
The Lords founds That the debtor mighty ex poft fado, apply fo much of the 
700 merksy as effeired to the price of the wines Jumijl:>ed before the payment y 
unlejs the term oj payment of the wines price was not come when the money was 
paid ; but that he could not apply it to wine fumijhed after the f aid payment ^ irt 
prejudice of the cautioner in the bond, November 1687, Smith contra James 
Ofwald. 

COMMODATUM. 

CCLL One being purfued for the price of a horfc hired from the Pans 
to Leithj where the conductor delivered him to a ftabler, and he was ftolc 
away, without the ftabler's fault, by fome who broke the ftable. 

The Lords ajfoilzied the defender^ becaufe condudor non tenetur prasftare 
cafus fortuitos, February 28. 1688, James Trotter contra John Buchannan. 

COMPENSATION. 

CCLII. William Rig having infeft his wife in a liferent of an infeftment 
of annualrent for 35,000 merks, out of his debtor's lands, and thereafter th^ 
debtor having paid 5000 merks of the fum upon the hufband's difcharge, 
and become cautioner for him in 5000 merks more ; the liferenter, after her 
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4iufband's deceafe, otFered to poind the ground for the annualrent of the 
whole 35>ooo mcrks ; the debtor proponed compenfation quoad the an- 
nualrent of the fum advanced, and of that for which he was cautioner for 
the creditor. 

7be Lords found the real right was not compenfable^ to the prejudice (f the 
liferenter ; for as the hufband could not have difpoded the land but with the 
43urden of the liferent, neither could he indiredly extinguifh it by compen- 
fation, January 1682, Sir Adam Blair contra Lady Carberry Riggs wife. 

CCLIII. The Earl of Dumfries being purfued on his bond of 5000 merks 
aiTigned, proponed compenfation on a holograph note due by the cedent^ to 
which the defender acquired right fince the cedent's death. 

Anfwered : The purfuer had raifed a procefs for payment of the bond^ 
hcfore the defender's right to the holograph note. 

Replied: The aiTignation not being intimated in the cedent's lifetime, the 
bond affigned remained in bonis defunSii, fo as the afligny could not purfue 
thereon till he confirmed the fame ; and the defender's ground of compen- 
fation, tho' acquired after the commencing of the purfuer's adion, muft 
be fuftained, fince it was before his confirmation of the fubjed af- 
figned. 

The Lordsy in refpeSt there was a competition of creditors^ found the defun& 
was not fulh denuded^ unlefs the affignation had been intimated before his death ; 
and fo fujiained the compenfation \ altho' when the creditors do not compete, 
a cedent is looked upon as fully denuded by an affignation, tho' not inti-* 
mated in his lifetime, and the fum afiigned would fall under the afiigny's 
efcheat, if claimed by the donatar, and no creditor of the cedent be com- 
peting. The Lords alfo inclined to have fuflained an adjudication led on 
fuch an afilgnation, in the caufe of Balgony contra Cleriy this fame month, as 
a formal diligence, feeing the competitor did not derive right from Muir the 
defender's author, but from Camegy the common author to Clerk and Muir^ 
whofe debt was fully eftablifhed, altho' Balgony had not intimate his aflTigna- 
tion in Muirs life : but this point was not voted in Clerk's caufe, March 1682, 
Captain Ali/on contra Lord Drumfries. 

- CCLIV. The Laird of parrel elder, being debtor to my Lord Elphing-^ 
fion^ in the fum of 2000 merks, not bearing annualrent, and my Lord £/- 
phingjlcn being debtor to my Lord Torphichen in the like fum, bearing annu- 
alrent, young Sluarrel was affigned thereto, and purfued my Lord Etphingjion^ 
who craved compenfation, in refp6d young Quarrel being in familiar 'tis 
prefumed he acquired the debt purfued for by his father's means ; and that 
the courfe of annualrent ought to fift from the date of his right. 

The Lords^ in refpeSi old Quarrel was cautioner with Bonhard for the like 
fum to wry Lor<:/ Torphichen, and the bond contained an obligement to infeft in 
old Quarrer^ land^ founds That Torphichen'j bond was acquired by the father's 
means y and fo fuftained the compenfation^ altho' the fon was only bound in the 
claufe of relief to Bonhard and the jather^ December 1682, Laird of Airth 
contra Lairds g^ Quarrel. 

CCLV. A party, againfl whom a decreet, in abfence, in his minority, was 
recovered by an affigny, raifed fufpenfion and reduftion upon a reafon of 
compenfation on a due debt by the cedent ; it was aHedgedy That, by adl of 
parliament, compenfation is not receivable after fentence, and the a(ft making 
no exception of minors, the fufpender's omiffion to propone compenfation 
debito tempore^ muft cut him off from the benefit thereof, as the fihort pre- 
fcriptions, where law doth not exprefsly except minors, fuch as poffeffory 
judgments, creditors not purfuing within three years after the debtw's death> 
runagainil minors. 

Ihe 
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7& Lcrdsy in r^eB the cedent "was now abfolutefy bankrupt ^ Jiifiained the rea^ 
fm of compenfatim^ prapmed after fentence by the minor ^ January 1683, Nicolas 
Barcley, contra Alexander Clefk. 

CCLVL One being purfued on his bond, at the inftance of an afCgny, 
proponed compenfation or rather retention, in fi> far as he ftood engaged as 
cautioner for the cedent before the aflignation. 

Anfioered for the purfuer : Relief of cautionry becomes not a ftated 
debt, which might be the ground of compenfation till diftrefs, and there 
was no diftrefs here before the aflignation ; and the diftrefa thereafter is not 
relevant, the cedent being then denuded ; and compenfation fhould be inter 
eofdem.^ 

Replied : The Lords are ftill in ufe to fuftain retention for cautionry with- 
out diftrefs ; and here the defender being debtor to the cedent, was thereafter 
induced, upon that account, to be cautioner for him ; and the aflignation was 
made by a father to his own fon. 

HTx Lords fu/lained the defence of retention^ January 1683, Sibbald contra 
Turnbull. 

CCLVII. One having paid L. 1 00 Sterling of L. 200, upon the creditor's 
obligement to warrant him as to that L. ioo,was not found obliged to pay the 
other L. 100 to an afiigny, till he got furety that he fliould be harmlefs as to 
the firft L. 100 ; but was allowed retention upon that head, tho' the debtor 
was not yet troubled for it, the cedent being infolvent, March 1683, Mr. jD^- 
vid Scrimzour contra Margaret Hay and her afligny. 

CCLVIII. In an a£tion for payment of debt, at the inftance of an afljg« 
ny, the defender proponed compenfation upon a debt due to him by the ce- 
dent, which he offered to prove by the cedent's oath. 

Anfwered : The cedent's oath is not competent againft the purfuer, whofe 
aflignation is for an onerous caufe. 

Replied for the defender : The onerous caufe is not adequate, and, in fb 
far as it is not adequate, the aflignation is without an onerous caufe, and the 
cedent's oath competent pro tanto. 

The Lords were of opinion, that the purfuer (hould alledge the caufe of 
his aflignation to be both onerous and adequate ; but, before anfwer, they 
ordained him to condefcend upon the onerous caufe, that they might fee if 
it was fully, or near adequate to the fums contained in the zffkgudXiOTiyJanuary 
1684, Robert Fotberinghame contra Captain Agnew. 

CCLIX. An affigny to a debt purfuiixg, the defender proponed compen- 
fation thus, that the cedent being tutor to the defender, intromitted with 
his rents before the aflignation, which was offered to be proven fcripto^ by 
the cedent's difcharges to the defender's tenants ; and he hath not yet compt-* 
ed with the defender for thefe his intromiflions. 

Alledged for the purfuer : That the difcharges produced are null, as want- 
ing writer's name and witnefTes, and not being holograph. 

Anfwered for the defender : That difcharges to tenants for their rents, are 
fuftained per confuetudinem patria^ without the ordinary folemnity of other 
writs. 

Replied : That fuch difcharges to tenants are only fuftained againft thecr 
mafters, and not againft third parties. 

The Lords would not fuftain the faid difcharges againft the afligny, unlefs^ 
in fortification thereof, the defender could prove the delivery of the rent to 
the cedent before intimation. Here the tutor was not difcharged, and it was 
not debated, if ought and /hould intromit in the tutor, could be obtruded a- 
gainft the afligny 3 which feems not unreafonable -, and being competent a- 
gainft the cedent's tutor before afTignation, the minor could not be prejudged of 

Q^ that 
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that benefit by the tutor's aiSgning, yamafy 1684, yindrew Bruce cofibra ^- 
kxander^ Buchan. 

CCLX. A debtor purfued upon his bond, at the inftam^e of an affigny^ 
4!iUedged compenfatiorl againft the cedent. 
, Anfwered for the purfuer : That the bond was granted blank, which 
imports that the granter pafled from all grounds of cooipenfaticm then 
exifting. 

Replied for the defender : The matter was rendered litigious htion inti-« 
mat ion of the blank bond to the debtor, by any of the perfons acquiring the 
fame, by progrefs from the credits who firft received it blank ; and, tho' 
a blank bond be a prefent compleat right to the firft creditor, yet the deli-« 
very thereof by him to any other perfon is but like an afiignation, and ought 
to be intimated. 

Ibe Lords Juftained the defender's reply y March 1684, Sir Godfrey M^CuUoA 
contra William Cletand. 

CCLXI. One having prevailed with his debtor, by bond, to be cautioner 
for him, and thereafter afligned the bond ; upon which the affigny having 
purfued, the debtor alledged compenfation or retention, till he was freed of 
nis ciautionry. 

Anfwered for the purfuer : The affignation was intimated before the de- 
fender was diftreffed as cautioner for the cedent \ and confequently before 
his cautionry was a liquid ground of compenfation ; and the pofterior di«^ 
flrefs is not inter eofdem. 

• Tfe Lords fujiained the alledgeance for the defender^ bis cautionry being after 
be was debtor ; and it was not aiiedged^ Thar the cedent was now become infoU 
vent to relieve the cautioner, December 16. 1684, Mr. David Scrymzour con- 
tra Laird of Galdgirtb j adhered to, March 1685. 

CCLXII. One Mitchel having received, upon his granting a backbond, an 
afiignation from Littlegil to a bond of 4000 merks, due by Hamilton of 
Binnie^ as principal, and Hijlejide^ as cautioner j and having purfued the cau*> 
tioner, the defender proponed compenfation and payment to the cedent in 
general 5 thereafter Ltttlegil afligned Mitcbel'% backbond to Duke Hamikony 
and his other creditors \ and, before the term for proving the defence of 
payment arid compenfation, RJlefide^ the defender, obtained a decreet of 
kiale appretiata againft Littlegil \ at the advifing whereof, it was alledged for 
the aflignies to the backbond, i. That the procefs being now for their be* 
hoof, the decreet againll Littlegil could not meet them ; feeing, when their 
affignation was intimate, the debt of male appretiata was not liquid by a fen- 
tence ; and fo cannot be a ground of compenfing the debt due to them by the 
defender. 2. The defence of paymrent was but made in the general, without 
any fpecial application to the debt of mak appretiata. 

Anfwered for the defender : Littlegil^ or Mitchel his truflee, could not 
prejudge the defender by any affignation, after the matter was litigious by 
litifconteftation upon the defence, and the term allowed againft Mitchel to 
prove the defence of payment confiding in foMo^ m^ift be effedual againfl 
the aflignies to his backbond. 2. The exception of payment and compen-^ 
fation, in general terms, was fufficient, the purfuer not having craved the 
defender to be fpecial as to the ground it was founded on : befides, the de- 
fender would lofe his debt, if it was not fuflained againfl the aflignies, now 
that Littlegil is infolvent. 

• The Lords fuflained the anfwer^ and found that the compenfation meets the 
affignieSy as [it^ ^/i/ Mitchel or Littlegil ; and, there being other grounds of 
compenfation riot liquid, the Lords allowed the defender a fortnight to liquid 
date ibefe^ fuperfeding extraSing in the mean time. 

* ^ Here 
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Here the defender's cafe was favourable, to be free of cautionry paid by 
the falc of Birmtej the principal debtor's lands j where Hugb St. Clare^ who, 
by virtue of a fadory, fold the eftate, and paid the debt, took aflignation to 
the bonds, and transferred thtm to Litttegity February 12. 1685, ^ifl^f^ 
contra Littkgily &c. 

CCLXIII, The Lords found, That, to infer compenfation inter eafdem per-- 

finas^ it is not enough that the compenfer had an aflignation in his perfon 

before the other party's cedent was denuded by affignation, unlefs he could 

iky that it was intimate before intimation of the other's aflignation ; for the 

cedent is not fully denuded without intimation. 

It was debated^ in this caufe. That infeftment having followed upon a 
bond of corroboration, compenfation could not be founded on the debt cor* 
roborated, as not being ejufdem quoHtatis with the other moveable fum craved 
to be compenfed. 

jinfwered: The compenfation is founded on the principal bond, whereon 
no infeftment was paft, and the principal debtor did not fubfcribe the bond 
of corroboration, fo as the moveable quality of the fiirfl: bond was not altered 
thereby. 

The Lords were clear to have fuftained the fums compenfable, notwith- 
ftanding the infeftment following upon fuch a corroboration ; but the caufe 
was determined upon the firft point, March 1685, Robert Burnet writer to 
the fignet ctmtra M^Lellan. 

. CCLXIV. The price of fpuilzled goods found to compenfe, and fift the 
courfe of annualrents of a debt due to the fpuilzier, from the time of the li- 
quidation, and not from the time of committing the fpuilzie, February 2. 
1687, Robert IVeems contra Goodjir. 

CCLXV. The granting of a blank bond found to be a pafling from all 
grounds of compenfation competent to the debtor before the date of the 
bond, but not for thefe emerging thereafter, January \6Ziy Robert Grant 
contra M^IntoJb, 

CCLXVL In an adion for debt, at the inftance of John Jobn/lon'% afligny, 
referred to the defenders oaths, they having deponed acknowledging the debt, 
but with this quality, That the cedent had got goods from them to the value ; 
the Lords found. That this quality not being liquid, did not infer and in- 
ftru^ the compenfation ; and, feeing the oath did not bear that the defender 
gave the cedent goods in fatisfadion of the debt due to him the cedent, it did 
not prove pa)rment as it might have done, had the quality been fo conceived, 
altho' the cedent was then bankrupt, and in America^ November 1687. 

CCLXVII. Found that the delegation, or innovation of a bond to the fame 
creditor was not a tranfadion, altho' the term of payment of the debt was 
prorogate, unlefs there were alt quid remiffum^ fome part of the debt given 
down, Jufy '^o. 1688, Bowrie coi\ir3L Smith. 

COMPRISING S. 

. CCLXVIII. The Lords reduced an aj^rifing Jin^liciter^ and would not 
fttftain it as a fecuiity for principal fum and annualrent, upon this ground. 
That the execution of the denunciation of the lands did bear only that the 
debtor was lawfully warned, conform to the will of the letters, perfonally, 
and not that a copy w.as delivered ; becaufe, as in abfence, copies ought to 
be left at the dwelling-houfe, fo copies ou^t to be delivered to the party, 
when perfonally apprehended $ and the execution ought to bear exprefsly, 
that copies were left, which was not found imported by the general of law^ 
fully warned^ altho' we have no pofitive aft appointing copies to be delivered 
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to parties apprehended perfonally in civil adions, a6 there is for delivering of 
copies in criminal caufes» ^Mary, pari. 6. cap. 63* But the common ftyle 
of executions of denunciations mentions the delivery of copies to fuch as are 
perfonally apprehended, November 23, 16819 Sanderfm contra Bailie Jarden 
and FuUerton. 

CCLXIX. Sir Michael Nefmith\ agent having ufed an order of redemption 
of an apprifing, the inftrument of premonition bore, That the procurator's 
power v(ras fufficiently known to the Notary ; but the procuratory not being 
produced to the comprifer, upon his requiring a iight thereof, he took in* 
ftruments in the hands of another Notary, that there was no procuratory> 
and the pretended procurator declared himfelf ex poji fa8oy that he had 
none. 

The Lords founds 7bat a negotiorum geftor could not ufe the order of r^- 
demption^ without a procuratory^ and a ratihabition was not fuffident ; and Jb 
found the order nuU^ tho' thereby the apprifing would be expired, November 
23. 168 1, Sir iW/Vi^W i\r^/Vi& contra his fon, yoxxng Pojfo. 

CCLXX. An adjudication againft one G^i^^', that was out of the king^ 
dom, being quarrelled as null, for that the citation in the fummons was not 
given upon fixty days at the market-crofs of Edinburgh and peer of Leithy it 
was alledged for the adjudger, That the debtor had ratified the decreet of ad- 
judication, and fo had paA from any informality or nullity therein. 

Anfwered: The adjudger gave a backbond, the time of the faid ratifitra* 
tion, to allow all things to the debtor that could be acclaimed by law, reafon, 
or equity, which took off the total effedt of the ratification. 

I. ihe Lords fujlained the ratification to make the adjudication fubjifii 
but that the effeSl of the Jaid ratification was elided and taken off' by the back-^ 
bond. 

2do^ The faid adjudication was alledged to be null , for that it adjudged for 
a fifth part more than was due, which was pluris petitio. 

Anfwered: The adjudger had libelled a fifth part more, not knowing but 
the debtor might have appeared and produced a progrefs ; in which cafe, the 
ad of parliament allows to adjudge for an additional fifth part ; and the clerks, 
at the beginning, before the import of the ad was well underftood, ufed to 
extrad for the iuperplus fifth part, even in abfence. 

2. The Lords^ in refpeSl of the clerk's mfiake^ did not find the adjudication 
fimply nully but refiriSled it to the principal annualrent and comtofiiion to the fu-- 
perior, without allowing accumulations^ or any expences of leading the adjudica-- 
tion: and in this they had refpe£t to the voluntary ratification above men-* 
tioned, which would have made the adjudication fubfift to all effecfts, had 
it not been for the adjudger's backbond, December 1681, John Geddy contra 
Patrick Telfer. 

CCLXXL A wife having, a^er her hufband's deceafe, comprifed in fa- 
vours of herfelf and her fecond hufband, for his intereft, and their heirs, lands 
belonging to the debtor, in a bond provided to her and her firft hufband ia 
conjunct fee, and to the heirs of the marriage ; which failing, to his heirs ; 
the faid apprifing was quarrelled by ppfterior apprifers, in refped the ^ife^ 
as having but a right of liferent of the money, could not comprife for the 
fee, nor alter the dedination thereof from the heirs of the firft, to thofe of 
the fecond marriage. 

The Lords (ufiained the apprifing as formaly and that it did expire^ if 
not redeemed debito tempore, in refpeSt the reliS and fiar concurred j and a 
wife's conjunct fee is only confidered as a liferent in a competition with 
the fiar : biit founds That the heirs ^ who were minors, and fo craved to 
redeem the legal of a prior comprifing expired againfi their mother, had no in-^ 
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'hnji as apprifers to do it^ the apprifing being led in the mother* s name^ and not 
in theirs ; juft as the minority of perfons, for whom a major doth apprife in 
truft, would not prorogate the legal, February 1682, Lord Harcus 2LndMiJnes 
contra Lord Pkjligo. Vide infra, No. 297, 303, 3 1 !• 

CCLXXII. Extrinfic grounds of compenfation, trxiding during the legal 
of an apprifing, tho' after the apprifer was infeft, found to extinguifli the 
apprifing, even againll fingular fucceflbrs after the compenfation exiflcd, 
juft as intromiilion, or felling, or wadfetting a part of the apprifed lands ; 
tho* real rights, after infeftmcnt, arc not regularly compcnfable with per- 
fonal rights, which are not ejufdem qualitatisy March 8. 1682, Jean Ca/- 
lendar contra my Lord Saline and his daughters. But this point was not fully 
coniidered. 

CCLXXIII. Intromiflion with a debtor's exccutry fuftained to extinguifti 
an apprifing of his lands, March 17. 1682, Baillie contra Hifle/ide. 

CCLXXIV. My Lord ^eenjherry having intented redudtion and improba- 
tion, and obtained certification as fuperior againft Morton^ a little time after 
Acbinbyne had apprifed from him 5 and one Sharp having apprifed from Afor- 
/o», after the certification, and the fuperior having bought in the firft ap- 
prifing, the fecond apprifer contended^ That he ought to be allowed to redeem 
the firft. 

Alledged for my Lord ^eenjberry : That the certification in his impro- 
bation did as efFedtually denude the vaflTal, as if he had refigned ad rema^ 
nentiamy or difponed the legal reverfion of the firft apprifing before the 
fecond was led ;\ and fo Sharp had no intereft to redeem the firft appri- 
fing, feeing the legal was not carried by his apprifing ; yea, tho' the fu- 
perior had not acquired the f\rft apprifing, he, by virtue of his certification, 
would have been preferred^ to redeem it, and would have excluded the fe- 
cond apprifer. 

The Lords fujiained the alledgeance made for Queenft)erry, March 8. 1682, 
Marquis of ^ueenfberry contra Stuart. 

CCLXXV. A wadfetter, who had right to the reverfion of an apprifing, 
having ufcd an order of redemption, the Lords found. That the apprifer 
ftiould, upon payment, aflTign his apprifing to the wadfetter, feeing the ap- 
prifer had no other debt refting to him ; and fo could have no prejudice by 
aftigning 5 albeit the apprifer contended^ That he was only obliged to re- 
nounce : but found, That the aftignation ftiould bear a provifion, that, by 
the acceptation thereof, the apprifing ftiould only have the eflFeft of a fecu- 
rity for the lum paid to the apprifer, and not expire in prejudice of the 
debtor, or his other creditors : for it was confidered. That, by the afllgna- 
tion to the reverfion, the creditors ftiould not be worfe than if the debtor 
had redeemed, quo caju the right of apprifing would have been extinguiftied, 
and the benefit had accrefced to the creditors, tho', if it had been a pofterior 
apprifing, there would have been no neccffity for an aflignation, March 168^, 
Sir Daniel Carmichael contra James Johnfton. 

CCLXXVI. The Lords found. That, when a debtor's tailzied eftate is 
to be apprifed, it is more formal to charge the heir of tailzie to enter, thaa 
ta charge the heir of line, who cannot enter, altho' the heir of line's e- 
ftate is to be firft difcuflTed, March 1682, Mr. fTiltiam Gairns conttz Laird 
of Drum. 

CCLXXVII. The rents of an apprifed eftate being arrefted by another cre- 
ditor, after the apprifer was in pofTeftion, upon a pretence, that the appri- 
fing was fatisfied, and the tenants having broken medio tempore ; the Lords 
found, That the lofs of the rents arrefted, thro' the tenants infolvency, was 
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not to fall upon the apprifer ; becaufe the arrefter was to blame, that did 
not infift in his forthcoming, and then the apprifer would have compear- 
ed and got up the duties, feeing his debt is not yet paid ; but many of the 
Lords thought it was proper for the apprifer to have loofed the arreftment, 
which v^s but on a dependance j feeing he knew beft that his debt was not 
latisfied, March 1682, Rankin contra Lady Stonyhill. 

CCLXXVIIL The Lords found, That a citation in an adjudication inter- 
veening between a diipofition and infcftment, was no medium impediment um^ 
the infeftment on the difpofition being before the perfecting of the adjudica- 
tion ; and the aft of parliament equiparates the citation to a comprifing, viz. 
a citation to a denunciation, and an adjudication to a decreet of apprifing, 
March 1682, Lord Cardrofs contra ColvilL Vide infra, No. 300, 301. 

CCLXXIX. Found that if any part of the fum duly apprifed for be not 
fatisfied within the legal, that the whole lands apprifed belongs to the appri- 
fer, November 1682, Mr. Henry BIyth contra Thomas haijofon. Vide No. 281. 

CCLXXX. [This is part of the cafe marked afterwards, as No. 289, and 
is delete herein MSS.] 

CCLXXXL* An apparent heir having granted a bond for a fmall fum, 
whereupon his predeceflbr's eftate was apprifed from him, as fpecially char- 
ged to enter heir ; the apprifing happened to expire, and the faid apparent 
heir being charged to enter heir at another creditor's inftance, he offered to 
renounce. 

It was alledged for the creditor, That res not being /«/^^r<7, he cannot re- 
nounce, till he purged the land of the expired apprifing, whereby a great 
eftate is carried away for an inconfiderable fum. 

Anfwered for the apparent heir : That he was willing to pay the fum 
contained in the bond, on which the apprifing proceeded, which had not 
expired, if the purfuer had redeemed within the legal, and fo per eumjietit. 

The Lords repelled the apparent heirs anfwer^ and founds That he ought to 
'purge the apprifing^ or be liable to a Jum eqi*ivalent to the worth of the land^ 
December 1682, Mr. Henry Blyth cor\trz Law/on. Vide No. 279. 

CCLXXXII. A fecond apprifer claiming to come in pari paffli with the 
firft efFedtual apprifer, it was alledged tor the ^rjl^ That the fecond apprifer 
had intromitted feveral years with the whole rents, and could not (hare with 
him in time coming, till he had once intromitted with as much effeiring to 
his fum, as the fecond apprifer had gotten. 

ylnfwered for the Jecond apprifer : That apprifers are only to (hare equally, 
when they concur ; and the firft apprifer has himfelf to blame, that he ne- 
gleded formerly to put in a fhare ; and, as if the fecond apprifer had been 
compleatly fatisfied and paid by his intromiflions, the firft apprifer would 
have had no repetition of any part, feeing thefe intromiffions would have 
extinguifhed the fecond apprifing ; no more can he hinder the fecond to 
continue his poflTeflion, by uplifting maills and duties pro rata. 

The Lords fuftained the fir II apprifer' s alledgeance ; and jound that he might 
Ukewife intromit with the rents for refounding the whole expences of his apprifing^ 
January 1683, ^vc James Turner contra Mr. James Pi Hans. 

CCLXXXin. Found that a comprifing, led for a principal fum, and fome 
bygone annualrents thereof, which had been paid, was not fimply null, (tho* 
it could not expire ; and the accumulation of annualrents or neceifary ex- 
pences fell) but did fubfift as a real fecurity for the principal and current an- 
nualrents ; and found. That tho* grounds of compenfation exifting before 
leading of the apprifing, and not applied, did leflTen fo much of the fums 
therein contained, yet the apprifing did fubfift for the remainder, both quoad 
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accutnulations and expiring, "January 1683, Mr. Edward Wrigbt contra Earl 
i}i Annandale. Vide infra, No 290, 292. 

CCLXXXI V. Found that an apprising extinguidied within the legal, by 
the debtor's difponing a part of the comprifed lands, coming in the perfoa 
of a Angular fucceflbr to the apprifer, might be titulus bona fidei againft re- 
petition of the fruits intromitted with by the (ingular fucceflbr, unlefs the 
rights and progrefs in his own hand did inftrud and narrate, that the appri- 
fing was fatisfied ; but found, That tho' fuch a fingular fucceflbr would be 
fafe againfl repetition, yet, if there was another debt due to him the time of 
bis intromiflion, by the party whofe lands were apprifed, it ought to be ap- 
plied towards the fatisfaftion of that debt, January 1683, Lady Hiftfyde con- 
tra Baillte of LittlegiL 

CCLXXXV. Found that feven years pofleflion did not afford the benefit 
of a poflelfory judgment to a fecond apprifer agajnfl the firfl:, whom he was 
within year and day of; but here the fecond apprifer did not offer to re- 
nounce the benefit of coming mpari pajfu^ January 1683, Alexander Sinclair 
contra Mr. fVilliam Dundas. 

CCLXXXVL In a declarator of expiration of the legal of an apprifing, 
it was alledged for the defender : That the purfuer had intromitted with the 
maills and duties of the apprifed lands, equivalent to the fums apprifed for, 
while he had both an aflignation to the apprifing, and a wadfet right in his 
perfon ; and apprehending, that his intromiflions would be afcribed to the 
apprifing, and not to the wadfet, he, after expiring of the apprifing, gave 
bsick the old afiiignation, and took a new right poff erior to the intromifiiion ; 
and this was offered to be proven by famous witnefles. 

The Lords, in refpedl the alledgeance was fraud, allowed the witneflfes 
to be examined ex officio^ albeit the purfuer contended it was only pro- 
bable y^r/]^/^, vel juramentOy F,ebruary 1683, Grant ^Kirdels cmtra William 
Grant. 

CCLXXXVIL In accompt and reckoning, at the inflance of a fecond 
apprifer againfl: the firft:, who he was not within year and day of, the pur- 
fuer pretending, that the defender was fatisfied, and paid by his intromif- 
fions J it was alledged for the defender. That, fince his entry to poflfcfs, the 
tenants in fuch and fuch rooms had not paid all the years duties, altho' he 
had done reafonable diligence againfl them by horning and denunciation, 
and had raifed caption, tho' he had not executed the fame. 

Anfwered for the purfuer : The defender ought to have poinded. 

Replied: Comprifers are not obliged to poind. 

Duplied: The defender having, in a competition, excluded the purfuer, he 
ought to do more than ordinary diligence. 

The Lords joundy Tbat^ fi^i^g ^be defefider had excluded the purfuer^ he ought 
to have poinded ^ unlefs he alledge and prove ^ that the poinding would have en- 
dangered the laying the lands wafte^ tho^ in the cafe of no eycLJion derunciation 
was a fufficient diligence^ February 1683, John Muir contra Schaw c/^Grimmet. 

CCLXXXVIII. Pofterior apprifers of ward-lands, within year and day of 
the firft effectual apprifer, (who had taxed the ward, and paid a great com- 
pofition to the fuperior) craving to come mpari pajfu with him after the ex- 
piring of his apprifing. It was alledged for the firft eflfeftual apprifer : That 
the other co-apprifers behoved not only to pay a fliare of the* expences of 
his apprifing, but likewife a (hare of the compofition for taxing the ward- 
lands, feeing the King's charter of apprifing contained a claule, that, after 
expiring of the legal, a new infeftment fliould be expede ; and the faid firft 
apprifer having a feparate eftate, which might be affeded by the marriagc- 
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^cafuaVity, if the ward (hould fall, was obliged to get it taxed, which is pro- 
fitable to the purfuer. 

Anfwered for the pofterior apprifers : They are content to take their ha- 
izard of the cafaalities of ward and marriage, and not being in the like cir* 
<:umftances of danger, cannot be obliged to pay any (hare of the taxing : 
therefore the firft effeftaal apprifing being expired, the lands rauft divide, 
and the obtainer muft expcde his own infeftment. 

The Lords found the fojlerior apprifers not obliged to bear a proportion of the 
compofition paid for the taxing 5 but declared y That if at any time they fhould 
make ufe of the benefit of the taxings they fhould be liable in a fkare of the com-- 
pofition^ February 1683, Robert Hepburn contra Sir James Turner. 

CCLXXXIX. Jn a competition between an apprifer and one having right 
by a difpofition of a date anterior to the denunciation, where the obtainer 
of the difpofition had expede a bafe infeftment thereon, after the decreet of 
-apprifing, but before the apprifer had charged the fuperior ; which bafe right 
was confirmed by the fuperior after the apprifer's charge. 

It was alledged for the receiver of the difpofition : That he, having the 
firft complete real right, ought to be preferred to the apprifer, whofe appri- 
fing and charge againft the fuperior was but a diligence ; for tbo' a charge 
be equivalent to infeftment, in a competition of diligences of the fame na- 
ture, viz, apprifings and adjudications, it hath not that effedt where a com- 
prifing competes with a voluntary right. 2. As the difobeyed charge did not 
infer contempt, or mora in the fuperior, unlefs the apprifer had offered a char- 
ter and a year's duty, nor would hinder him from non-entry, ward, mar- 
riage, &c. upon the death of the debtor, far lefs could a ftranger-purchafer, 
who is compleating his diligence, be prejudged by the charger, who is only 
obliged to notice what diligence is real and upon record. 3. Tho' it may 
be pretended, that the legal diligence is favourable, a buyer's cafe is more 
favourable ; for it were harder to difappoint a purchafer, who pays a real 
price that may be affeded by the feller's creditors, than to fruftrate the di- 
ligence of a comprifer, who is at no greater lofs thereby than he had before. 

Arifwered for the apprifer : A charge againft the fuperior is efteemed e- 
quivalcnt to infeftment, as to all efFe<Ss except removing ; and it was not 
in the power of the fuperior, after he was charged, to prefer a voluntary 

right. . . ; . 

The Lords preferred the difpofition having infeftment and confirmation^ in re^ 
fpeSl the difpofition was prior to the apprifer s denunciation ; and fo there could 
he no Jifpicion of fraud in the receiving thereof March 1683, Bailie y/^/Vr 
contra Nifbet and Aikenhead. Vide fupra, No. 280. 

CCXC. An apprifing led by a father in his own name, for a fum pay- 
able to him in liferent, and to his children in fee,which he was impowered to 
uplift*and re-employ for their ufe,bcing quarrelled as null upon thefe grounds; 
I. L. 29 of annualrent apprifed for had been paid before. 2. Annualrents 
are accumulate at 8 per cent, after they had been lowered to 6 per cent. 

Anfnvered: i. The wrong cafting up arid accumulating of the annualrent, 
was an error in faSlo^ falling under the claufe falvo jufio calculo. 2. The 
miftake was only chargeable upon the father, who led the apprifing, and fo 
could only be a ground to annul the fame quoad his liferent, but prejudice 
to the children's fee. 

The Lords found the apprifing fmply null quoad the father's liferent^ and 
would not fo much as jujlain it for a fecurity of the principal jum and annual^ 
rents without accumulation ; but found it to fubfifi intire as to the fee belonging 
to the children ; yet they declared^ that if the children obtrude the apprifing^ as 
txpiredy they would conjider if fuch a probable objeSlion of nullity Jhould not purge 

the 
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the negligence^ in. not ufing an order within the legale March 1683, Baillic of 
Torwoodhead contra Florence Gairner and his fon. 

CCXCL One having, without an onerous caufe, reftrifted his apprising to 
a lefs Aim, in cafe the fame was punctually paid at fuch a day $ the debtor 
failing in payment^ the apprifer after the day claimed the whole fum in his 
apprifing. 

Atkdged for the debtor : That he offered to purge the failzie by payment 
of the reftrided fum ; and the Uke was allowed in the cafe of the Lady Gray 
contra Earl of MarefchaL 

The Lords allowed the party to purge, tho' it was a conventional irri- 
tancy : but here the parties being relations, the point was not much contro- 
verted, March 1683, Mr. Hugh Dairy wple contra Lord Crichton. 

CCXCIL Found that the firft infeftment upon an apprifing, or the firft 
exa6t diligence for obtaining the fame, makes, by a£l of parliament, the firfl 
effectual apprifing ; and that a pofterior infeftment upon a prior apprifing 
cannot be drawn back in prejudice thereof; but that a bare charge againft 
the fuperior, is not the exa£t diligence the ad requires, unlefs a charter and 
compofition be alfo offered to him, March 1683, John Grame contra the cre- 
ditors of Innergelly. In this caufe an apprifing was found fimply null upon this 
ground,That a part of the fums apprifed for, had been paid to the apprifer 
himfelf. Vide fupra^ No. 283, 290. 

CGXCIII. Pled, but not decided, that a creditor comprifing the debtor or 
his cautioner's lands, equivalent to the value of his debt, could not, after ex- 
piring of the faid apprifing, apprife again for the fame debt any other landa 
belonging to them, altho' he might have done fo within the legal, feeing 
the creditor's felling the lands apprifed within the legal to others, would have 
imported fatisfadion of his debt \ fo his retaining the fame till the legal ex- 
pired, mufl have the like effedt, fince an apprifing is a judicial- fale. Here 
the creditor had difponed the expired apprifing to one of the cautioners, 
whofe lands were denounced after expiring of the legal, and who having 
fatisfied the creditor, was recurring againfl the co-cautioners for relief, March 
1683, Lamberton contra Hilton Johnfloun, 

CCXCIV. Found that the ten years allowed to creditors for redeeming the 
rights of apprifing acquired by apparent heirs, run not from the date of the 
rights, where they are latent or in trufl, but from the time the apparent heir 
made them public by infeftment, or fome judicial procefs 5 for othcrwifc 
the a<ft of parliament might be eafily eluded : and here the apparent heir 
had been fevcral years in poffeflion after his predeceffor's death, which might 
have given fome fufpicion to the creditor ; and it was ten years fince the 
date of the latent right ; but the fame was never owned till the elapfing of 
ten years, t^ovember i683> Alexander Mew contraMt. Patrick Craw. Vide No. 

340- 

CCXCV. In a declarator, at the inftance of an apprifer, for declaring an- 
other's prior apprifing to have been extindt and fatisfied within the legal, 
by his and his author's intromiflion j the defender alledged no procefs, in 
fo far as concerned the author's intromifiiion, in refpe<% authors were not 
called. 

' Anfwered: The defender's apprifing not being quarrelled by redudion or 
improbation, to take away the right, as not good, or infufficient, but only by 
declarator, as being fatisfied within the legal, the purfuer needed not to call 
(authors : but if the defender pleafed,he might cite them cumprocejfu^ or inti- 
mate the adtion to them. 

The Lords repelled the alledgeance^ in refpeSt of the anfwer^ November 1683, 
the Lord and Lady Reidfoord contra James Jchnftoun writer. 

S CCXCVL 
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CCXCVI. A debtor having gratified one creditor, after another had' 
done diligence, it was alledged for the creditor preferred, that the fum paid 
had been acquired by the common debtor after the other creditor's dili* 
gence. 

Anfwered : That a debtor cannot gratify one creditor in prejudice of an- 
other's diligence, by paying money acquired after the diligence, more than 
by payment of fums in his perfon before, as an inhibition affeds lands after* 
wards acquired in the fame (hire where it was executed. 

The Lords repelled the alledgeance^ in refpeSl of the anjwery November 1683, 
Mr. John Dempfter contra Mr. Hary Morifon. Vide Jupra^ No. r42. 

CCXCVII. In a declarator of extinction of an apprifing, it was alledged^ 
That the fame could not be efFeiflual as to accumulations and full penalties, 
but only for the priocipal fum, annualrent, and necefTary expences, in re- 
fped the apprifer's right to the bond, which was the ground of the appri- 
fing, flowed allenarly from the creditor's heir, altho' fome annualrents due 
before his deceafe are apprifed for, which fell under executry, which ought 
to cut off accumulations, even as to other fums to which he had right from 
the heir. 

Anfwered : Where any ground of doubt doth appear from the right com- 
prifed for, as if the bond were conditional, or payable at a term after a 
third perfon's deceafe, in that cafe if the apprifer did not previoufly declare the 
condition purified, or if he apprifed while the faid party was actually living, 
there might be fome reafon to cut off accumulations: but here the bond 
apprifed for being heritable, the apprifer had good reafon to believe, that his 
right from the heir was fufficient, and was not obliged to inquire when the 
defundt died ; and tho' the apprifing do not fubfift for thefe annualrents that fall 
under the executry, to which the apprifer had not a good title; yet, feeing he 
had a putative title to thefe, and no dole can be prefumed, the apprifing gucad 
other fums, to which his title was unqueilionable, cannot be reflrided to 
cut off accumulations, or penalties effeiring thereto, feeing utile per inutile 
non vitiatur. 

This point was not determined, in refpeft it was alledged^ That the ap- 
prifer had alfo right from the executor, which the Lords ordained to be pro- 
duced : but it was found in this caufe, that albeit where executors purfue, 
or are purfued, the debtor or executor muft have a decreet for their war- 
rant, whereof the obtainer will get no expences ; yet if the debtor do not 
pay after the decreet, but fufFer the creditor to adjudge for his money, then 
there will be no reftriftion as to accumulations or penalties, but the whole 
penalties will be due, December 1683, M^Braire of Netberwoad contrz, 7 bomas 
Rome. Vide fupra. No, 271. infra, 303, 333. 

CCXCVIII. j4ndrew Lundie^ tutor anji creditor to Sir John Brown's chil- 
dren, having comprifed his pupils lands, the prior apprifers of that efhite 
raifed a declarator of extinction o( Lundie's apprifing, upon this ground,That 
the apprifing was led, and the debt apprifed for acquired durante tutela ; and 
confequently prefumed to have been acquired by the pupils money, till the 
contrary appear by the tutor's compting for intromifiions and omifiions. 

Anfwered for Lundie : That his omifiions are difcharged by Dunlop young- 
er, the hufband of Antonia^ the apparent heir, to whom they belonged Jure 
mariti^ 2. A tutor's obligement for omifiions, and accumulation of annual- 
rents, are pcrfonal to the pupil, and not communicable to the father's cre- 
ditors by diligence ; efpecially in this cafe where the pupil ha3 renounced 
to be heir to her father. 3. E/io (he had not renounced, yet a tutor's per- 
fonal obligement ex quaji contraSfu w\th the htivj cannot fall under the dili- 
gence of the defundt's creditors afFedting the hareditatem jacentemy feeing it 

was 
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was never in boms of the defun^, but refulted, after his deceafe, to the pu- 
pil as creditor. 

Replied: All rights in the pcrfon of a debtor, that are tranfmiflible to 
heirs, or ceffible to affignies, may bo carried by the diligence of creditors ; 
yea, even fome rights, that are not ceffible voluntarily, as tacks, rentals, re- 
verfions conceived perfonally and taxatively, excluding affignies per expreffum^ 
niSLj be fo derived to creditors ; as alfo they may afFed any perfonal faculty 
to redeem for a reafonable caufe, or to uplift a fum whereof the fee i> fettled 
upon a third party, referving a power to the granter to uplift the fame, with- 
out confent of the fiar : and it were abfurd to think, that a debtor fhoulc^ 
have any right or obligement in his perfon beyond the reach of his credi* 
tors diligence ; tho' fome perfonal privileges, or exceptions, not properly 
rights, arc not ceffible or deriveable by diligence ; fuch as the be^ejicium com- 
petentia^ reftitution upon minority, jus detiberandij a hufband or wife's re- 
vocation. 2. yohn^ one of the pupils againfl whom the comprifing was 
led, did not renounce ; and fo, by the diligence againfl: him, he became 
debtor 5 and confequently the obligation of tutory may be derived to the pur- 
fuers. Nor can the fifter Antoma\ renouncing or revoking her fervice fecure 
her, till (he purge all deeds, to their prejudice, done by herfelf or her hu- 
fband, by virtue of his jus mariti ; and, particularly, the difcharge to the tu- 
tor : fo that, till this be done, the apparent heir muft be liable, at leaft, in 
quantum the difcharge extends to; for, otherwife, creditors might eafily be 
fruftrated by collufion between a minor and his tutors or curators j for, 
after thefe have intromitted many years, and their difcharges to tenants are 
got up, or loft, foas the intromiffion could not be proven fcripto^ the minor 
might renounce to be heir, and difcharge the tutor or curator of omiffions, 
whereby the rents would, in effect, be probably loft to the creditors, fee- 
itig intromiffion could not be proven. Now, creditors of a minor, feeing 
his eftate to be under the inipedtion and management of good tutors or cu- 
rators, are apt to lie by from ieeking pofteffion, in confidence that thefe will 
intromit and uplift. 

The Lords waved to advife this debate, and recommended it to the parties 
to agree ; feeing Lundy^ after his apprifing, was obliged.to continue his intro- 
miffion, and would be liable to ought and jhmld as an apprifer. 

In this caufe there was an incident redudion upon minority and lefion, at 
the Lady Dunkp and her hufband's inftance, of a contrad betwixt them and 
Wijhaw^ who was at the expence of the procefs ; which Dunlop^ upon 
fome emergent difference betwixt him and WiJhaWy difclaimed : it was aU 
kdged for WiJhaWy That res not being integra^ Dunhp could not withdraw 
his name, or difclaim the procefs ; and,^ if he did, ought, at leaft, to be 
liable for damage and intereft. 

This point was alfo laid ailde, in hopes of the fettlement, January 1 684, 
Wifhaw contra Andrew Lundy. Vide infra, No. 308. 327. 

CCXCIX. An apprifmg was found null, upon this ground, That the land« 
were not denounced at the head-burgh of the regality, viz. Dalkeithy- with- 
in which they lay, but at the head-burgh of the (hire, contrary to the ad 
264. pari 1 5. Janus VL ; which, after enumeration of hornings, Inhibitions, 
&c. hath a general claufe, and all others of the like fort ; and, by the ge- 
neral cuftom, denunciations of appriiing are execute at the head-burgh of 
regality : and the Lords found another apprifing null, for that the lands 
were not denounced upon fixty days, when the debtor was out of the king- 
dom, January 1684, Bailie CaJderwood contra Mr. John Frank. Vide in- 
fra, No. 313. 

ccc. 
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CCC. In a competition betwixt a citation on the new aft of parliament a- 
nent adjudications, and a wadfet, it was alkdged, That the wadfet was tho 
firfl: real right. 

Anfwered : By the late aft of pat liament, citation on a fummons of ad- 
judication is declared equivalent to apprising ; and fo the citation in queftion 
being before the wadfet, mud* be preferred. 

The Lords Jujiained the anfwer : but here the cafe was not fully debated ; 
and the citation was firft, which was a great fpeciality, yanuary 1684, Lady 
Kincardin contra the creditors. Vide fupra^ No, 278 ; and infra No. 301. 

CCCI. In a competition betwixt a creditor who had arrefted the rents of 
his debtor's lands, and another, who, before the arrcftment, had executed a 
fummons of adjudication ; it was aUedged for the adjudger. That feeing, 
by a£t of parliament, citation upon a fummons of adjudication was equiva- 
lent to an apprifing and a charge againft thefuperior, the rents muft be his 
from the time of the citation, which preceeded the arreftment ; and he was 
not in mora of perfecting his diligence of adjudication after the arreftment. 
, Anfwered: The defign of the aft of parliament is not to prejudge legal 
diligence ; and therefore the arrefter ought to be preferred, tho' pofterior 
to the citation. 

7 he Lords fujiained the anfwer relevant^ February 1684, Crichton contra 
jinderfon. Vide fupra, No. 278, 300. 

CCCII. In a removing, at the inftance of an adjudger, againft the debtor's 
heir, the defender deiired a locality might be afligned to the purfuer at the 
iight of the Lords, conform to the ad: concerning debtor and creditor. 
2. He alledged the adjudication was null, for that it adjudged for principal an- 
nualrent and penalty, and a fifth part more ; and confequently for more than 
was due. 

Anfwered : i. The claufe in the aft debtor and creditor^ concerning locali- 
ties, was temporary, and relative only to thefe compfifings whereof the legal 
was prorogate, after expiring, for three or fix years at moft • for had it been 
defigned to extend to all apprifings, it would have mentioned apprifings in 
general, and not the faid apprifngs j vvhich clears it to be only a branch of 
the former paragraph : the benefit again of affigning localities was in favours 
of the debtor^ that he might force the creditor to poflefs ; whereas here the 
creditor is defirous to poflefs. Nor can the privilege take place, except where 
all the creditors that have done real diligence, efpecially fuch as come in 
pari paffu^ have localities afligned them : now, the defender could not af- 
fign any localities in his land, but what might be difturbed by other credi- 
tors who have tranfcendent anterior voluntary rights; 2. The adjudging for 
the fifth part more was no nullity ; becaufe the fummons being libelled in 
order to a fpecial adjudication, conform to aft of parliament, when the cre- 
ditor could not know but the debtor would. have produced a progrefs, the 
conclufion could not be altered upon the not production of the progrefs, al- 
.tho' that made it have the eflfeft of an adjudicatbn of the whole eftate 5 but 
then the fifth part more was adjcded as a fuperfluous claufe, and the adjudger 
claims no benefit thereby; 

Replied: i. That debtors might not ftarve during the legal comprifing, 
which is a fcverc diligence, the parliament thought fit to aftridt creditors ta 
localities, that might pay their annualrents in the mean time, and to give them 
th^ lands after expiring of the legal, which was but a nioderate laxamentum:. 
the reafon doth equally hold in favours of all apprifings ; and the benefit 
ought to be perpetual and not temporary only, feeing, again, it is provided 
by the claufe. That poflTeflSon apprehended by apprifers is to be ratified as re- 
ftridted ; that demonftrates how it refpeds the cafe of a creditor willing to 

poflefs, 
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poflefs, as well as the cafe of one that is unwilling, and lies off. 2. The 
creditor having adjudged exprefsly for the failzies, he ought not to have ad- 
judged for the fifth part, which is in lieu of the failzie and fherifF-fees ; 
for they, by aft of parliament, fall under the fifth part, and are not accu- 
mulate with the principal fum and annualrents. 

The Lords Jound^ That the claufe reJiriSiing apprijers to localities was not tem^ 
porary^ but a perpetual law ; and thatj in refpeil the ftyle of decreets of adjudi^ 
cation had not been uniform^ the fifth part more Jhould not prejudge this adjudi- 
cottony but be refiriSled to the penalty^ if that be not adjudged Jor exprefsly^ and 
Jhould operate nothings if it be ; and ordained an aSl of Sederunt to be extended^ 
declaring^ That decreets of adjudication^ where the debtor doth not produce a pro^ 
grefsy Jhould run for the principal^ annualrentj and penalties only^ and not for a 
fifth part more ; and that all fuch adjudications for an additional fifth part here^ 
after fhould be quarrellable by the debtors^ February 1684, Sir Alexander Hume 
contra JVilfon. 

CCCIII. The caufc fupra^ No. 271, being again debated in prafentia^ it 
was enforced by my Lord Pitfiigo^ That tho' the debtor in the bond had no 
intereft to quarrel the informality of the apprifing of the fee by the wife, 
whofc right refolvcd in a liferent ; yet my Lord PitfligOy another comprifer 
of the fame lands, had good intereft to quarrel the informality of another's 
diligence. 

Anfwered: Tho* a wife's conjunct fee, even without the rcftriftive word 
liferenty doth, in law, import but a liferent in a competition with the heir ; 
yet, by the conception of the bond, fhc feems to be formally fiar of the 
money, fo as (he might comprife for the fee on't ; and the deAination in fa- 
vours of the hu(band and children of the fecond marriage is to be underftood 
thus, -u/^j. That the fee fhould go to her heirs, and the bygone annualrents 
fubfequent to the firfl marriage, to his heirs and executors, as having right 
ihcTtto jure mariti : fuppofe, again, fhe had altered the primitive deflina-^ 
tion of the fee, co-creditors apprifers had no interefl to quarrel the fame, as 
being a thing that only concerned the heirs, and would be regulated by the 
right courfe of fucceflion. 

The Lords fufiained the apprifingy and adhered to their former interlocutor^ 
February 1684, Lord Pitjligo contra the Lord Hercarfe and Provofl Miln. 
Vide infra. No. 305, 311. 

Thereafter \t was alledged : That the time of leading the apprifing, the 

heir of the firfl marriage was ferved heir thereof ; and fo the fee fubfifted in 

his perfon, and not in the perfon of his mother who apprifed ; but yet 

the Lords adhered to their former interlocutor, March i8. 1685. Vide tn^ 

fray No. 305. 

CCCIV. An apprifing being quarrelled as null, in fo far as annualrents 
paid were apprifed for ; alledged for the defender, That he being afligny to 
the bond, the ground of the apprifing, and to the bygone annualrents 
refling owing ; and ignorant faSli alieniy he had reafon to prefume all an- 
nualrents were refling ; fo that his apprifing for fomc that were paid could be 
no nullity, but only infer a reflridion. 

Anfwered : Tho' fuch a miflake in an aflSgny to an apprifing, in fo far 
as it is to his own behoof, might be excufed, yet it muft operate a nullity» 
in fo far as the apprifing is to the behoof of the cedent, who affigned to an- 
nualrents generally, without rcilrifting precifely to what were due ; as 
fuch an apprifing, led in the cedent's own name, would have been Am- 
ply null. 

The Lords found the apprijingy in fo far as it was to the behoof of the cedent y 
fimply nully and not to fubfifi as a real fecurity : but, before pronouncing in- 
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tcrlocutor, it was recommended to fettle the parties, February 1684, John 
Muir writer to the fignet, contra Shaw and Chalmers. Vide fupra, No. 283, 
290; infra, 311, 312^ 

CCCV. In the procefs fupra^ No. 303, between my Lord Pitjligo and 
Hercurfe^ an apprifing being alkdged to have been fatisficd by intromiflions ; 
it was anfwered^ That, as to any intromiffions during the debtor's minority, 
after expiring of the legal, the rents of the whole lands belonged to the 
apprifer for his annualrent, tho' far exceeding the fame, by the a£k 1621 con- 
cerning appriiings. 

Anfwered: By the adt 9. Sejf. 3. farL i. Charles II. apprifers intromitting 
with the whole rents, during the debtor's minority, after the legal, the fu- 
perplus more than the* annualrent is to be imputed in fortem. 2. 'Tis not 
only competent to the minor-debtor himfelf, but alfo to any pofterior ap- 
prifer to crave the benefit of the declaratory adt j for otherwife the pofterior 
apprifer's whole debt would ftand out againft the heir or debtor ; and fo the 
benefit of minority would be evacuated. 

The Lords fujlained both the members of the anfwer. 

It was further alledged for my Lord Pitjligo : That his firft apprifing 
muft be looked upon as expired, tho' led fince the year 1652, and the leg^ 
prorogate many years by minority 5 in refpeft that, by the aft 21. SeJ. 3. 
farL I. Charles II. it is declared. That, where a fecond apprifer had re- 
deemed the firft before the year 1661, the claufe of the aft debtor and creditor 
bringing in apprifings within year and day pari pajjuy ftiould not prejudge 
him, but that he fhould have the benefit of a firft apprifing, as before the 
year 1661. 

Anfwered : All that is intended by the faid aft 21. is. That the fum with 
which the firft apprifing is redeemed, fliould be paid ex tapite^ and not 
come in contribution with the reft, which, by the aft debtor^ &c. were 
appointed to come in pari pajfu pro rata 5 and the conclufion of the aft 
21. appoints pofterior apprifers to come in pari pa//u with the fecond, which 
were inconfiftent and imprafticable, did the pofterior apprifing expire. 

The Lords fuftained the anfiver. 

It was again alledged: That the firft apprifing, which the fecond appri- 
fer had now acquired, muft be confidered as fatisfied in a great meafure ; in 
refpeft the firft apprifer had recovered a decreet of maills and duties againft 
the tenants, and raifed horning and caption thereon, which was as much as 
if he had entered into poffeflion, and fo he ought and (hould have conti- 
nued J therefore, altho' he fuffcred the common debtor to intromit there- 
after,' the rents muft be imputed to extinguifti his apprifing, for making 
room to pofterior apprifers ; as was found in the cafe of John Muir writer, 
contra Grimmet^ January 1681. 

Anfwered : The recovering of a decreet, without recovering payment, 
was not relevant to make the firft apprifer pofifeflbr ; efpecially confidering 
that the faid decreet was but a declarator for years to come, and was ob- 
tained feveral years before leading of the fecond or pofterior apprifings ; 
and the debtor, notwithftanding the decreet, continued always to poflTefs : 
fo that thefe other apprifers had no reafon to lie by, upon pretence that the 
firft apprifer either did, or intended to intromit; and they not being de- 
barred from poflTeffion by the firft apprifer's competing with them, they can- 
not feek the maills and duties of years fubfequent to his decreet to be imputed 
in fattsfaftion of his apprifing. 

The Lords advifed the parties to agree ^ 1 684. 

CCCVL A comprifing being craved to be extinguiftied by intromifllon 
with rents of the apprifed lands, it was alledged^ That the comprifer having 
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entered to pofleflion, by virtue of a wadfet-right, fome years before the ap- 
prifing, continued to poffefs as wadfetter after it. 

Anfhjoered: The pofleflion is to be afcribed to the apprifing as jm nobilius^ 
efpecially where the party intromitted indefinitely, without applying his in- 
tromifldon to the wadfet cxprefsly by difcharges ; fo that the other creditors 
were in bona fide not to ufe an order : and, if the rents fliould be otherwiie 
apphed than to extinguish the apprifing, the eftate would be carried away 
from the creditors for an inconfiderable fum of 5 or 600 merks, which was 
the ground of the apprifing. 

Replied : Tho', when annualrents or tacks are abforbed by fovereign rights 
of property, there poflfeflion is to be imputed to the fovereign right ; yet, 
in compatible rights, fuch as wadfets and apprifings, a perfon is prefiimed to 
continue his pofleflion upon the title of his entry, until he think fit to alter 
the fame ; as was found in Bailie Jujiice's cafe. 

Duplied : At leaft the fuperplus-intromiflion above the annualrent of the 
wadfet ought to be imputed to the apprifing, even from the date of the 
wadfet, and for years before the apprifing ; feeing the wadfetter was obli- 
ged to pay in the fuperplus to the granter, and ought not to afcribe 
it to the flock of the wadfet i efpecially to fuffer an odious apprifing to 
expire. 

The Lords did not determine this pointy in refpeSi there was another defence 
proponedy viz. That the reverfion of the wadfet and apprifing was difchar* 
.ged by the defund: j and the purfuer's right flows from his heir, who is 
liable in warrandice, March 1684, Patrick Sim contra Lord Torphichen and 
Charles Olipbant. 

CCCVII. The heir of an apprifer of ward-lands having paid 4000 merks 
as the avail of a marriage, which fell by his predcceflibr's death ; this in- 
tromifilon with the maills and duties were afcribed to it, at leafl, he was 
found to have right to repete the fame off* the debtor, before the apprifing 
could be extinguiflied, March 1680, Patrick Teoman of Dryburgb contra 
Gray of Innerichty. 

CCCVIII. In Wijhaw\ cafe fupra. No. 298, it was alledged^ That tho* 
"John^ as lawfully charged, and not renouncing, became debtor, and all obli- 
gations, real or perfonal, due to him, became liable to the comprifer, con- 
sequently the obligement of tutory for commiflions and omiflions ; yet that 
being a moveable obligement, did not properly fall under the apprifing, as a 
habile diligence to affeft the fame. 2. Antonia having renounced, at leaft, ha- 
ving revoked her fervice, and fo turned the apprifing againft her, to the effcdt 
of an adjudication, (he is not thereby debtor to the adjudgers, nor her own 
eflate or obligement liable to them j and no body, fave her own creditors, 
can quarrel her dlfcharge of the tutor's omiflions. 

Anfwered: i. Tho' the apprifer had not properly any right to yohn\ tu- 
tor's omiflions, he might apply them, by a declarator, to extinguifh the tu- 
tor's apprifing, as having, or ought to have had fo much money in his hands, 
before leading of the apprifing, as was equivalent to his debt. 2. Seeing 
the tutor, during Antonid% time, had right to intromit as tutor to her, flie 
ought not to be allowed to renounce, but re integra^ and upon purging his 
deeds. 

The Lords found the tutor* s omiffions^ duringthe years John livedy imputable 
to extinguilh the tutors ^pp^ifi^g ; ^^^> feeing Antonia renounced or revoked^ 
that this tutor was only liable tanquam quilibet Jor his intromiffion during her 
time ', and founds That the tutor having been in pojfejjicn after his apprifing^ be 
mujl hold compt for the rents, and be liable for ought and fhould as other 

compriferSy 
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€omprtfer5y March 1684, Wijkaw contra the children of Andrew Lundy. Vide 
No 298, 327. 

CCCIX. In a competition of adjudgers within year and day, the Lords 
found, That Sir Patrick Hepburn having paid only 10,000 mcrks to Afor- 
garet Scrymfoury for her adjudication of the lands of Acbinethy^ he could on- 
ly (hare of the price of the lands efFeiring thereto, thb' the ground of Scrym- 
Jours adjudication was 1 5,000 mcrks. This was a tryfting interlocutor, by 
which Sir Patrick had fo much advantage in another point as hindered him 
to reclaim, December 2. 1684, Sir Patrick Hepburn contra Mary Bruce. 

CCCX. An apparent heir, who acquired an apprifing in his father's life- 
time, being purfued upon the aft of parliament, in a declarator of redem- 
ption within ten years after it came in his perfon, it was alledged for the 
defender, !• The apprifing could not be redeemed till after his father's 
death. 2. The right of apprifing being acquired ex dono^ it fell not under 
the aft of parliament ; both which alledgeances the Lords repelled. 

It was further alledged againfl the apprifing, That it did not extend to 
fome lands, being reftrifted by Mr. William Dundas Advocate, who flood 
in the right of the apprifing, before it came in the apparent heir's perfon. 

Anfwered : That fuch a reftriftion being only perfonal, it cannot prejudge 
a fingular fuccefibr in the real right. 

^he Lords founds That if infeftment bad followed upon the apprifing^ before 
reJiriSiion^ the rejiriSHon was but perfonal ; but if it preceeded infeftment ^ it did 
ajfeS and regulate the apprifing againfl the fingular fuccejfor \ becaufe^ till infeft^^ 
ment^ the apprifing was tranfmi0le by affignation. It was controverted among 
the Lords, if a charge againft the fuperior, or the expiring of the apprifing 
before reftriftion, had the fame cflFeft as an infeftment, feeing thefe could 
not be a title of removing, January 1685, Sinclair of South/tone contra Sin^ 
clair of Stane/lone. Vide- No. 318. 

CCCXI. An apprifing led at the inftance of a wife, who had right to the 
fee of the fum apprifed for, being quarrelled as null, becaufe (he had ap- 
prifed for the bygone annualrents, which were in bonis of her deceafed hu- 
fband. And 2. She having formerly aiTigned the debt, before (he was re- 
troceflfed, the afllgny had uplifted fome part of the fum. 

Anfwered : 1 . The hufl?and's reprefentatives claim no intereft in the by- 
gone annualrents, and the wife would fall to a greater (hare by the hu(band's 
teftament. 2. The creditor in the apprifing is willing to reftrift to the fum 
un uplifted. 

The Lords found it relevant to make the apprifing current ^ but not to pre^ 
judge accumulations J &c. that the annualrents apprifed for were in bonis de- 
funfti 5 but found the fecohd alledgeance ^ viz. that the afiigny had uplifted a part 
of the annualrent apprifed for^ before the comprifer was retroceffed^ relevant to 
take off the accumulations^ and to make the apprifing fubfiflj but as a fecurity 
for principal fum^ current annualrents^ and necejfary expenceSy March 1685, 
Margaret Crawfurd contra Oliphant g/^ Condy. Vide fupra^ No. 271, 303, 
304 ; infra ^12. 

CCCXII. pound that an apprifing led by an affigny for a fum, whereof 
the cedent had received partial payment, (hould be reftrifted to the princi- 
pal fum, current annualrents, and necefilary expences, without accumulation of 
annualrents and penalties, February 1685, Lady Hiflefyde contra Matthew Bail^ 
lie. Vide fupra. No. 304, 311. 

CCCXIIL A comprifing found fimply null, for that the lands were de- 
nounced at the wrong crofs, March 1685, Sir Robert Baird contra Barram. 
Here it was doubtful where the lands lay. Vide jupra^ No. 299. 

CCCXIV. 
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CCCXIV. In a competition between Sir Patrick Hepburn who adjudged 
without taking infeftment Dougal M^Pherfotis adjudication of fome lands, 
whereupon no infeftment had followed, and my Lord Northejk who two 
years after ahb adjudged from Dougal, and took infeftment* 

Alledged for Sir Patrick : That an adjudication without infeftment, being 
tranfmiflible by aflignation, an adjudication thereof is a legal aflignation, 
carrying the right, and needed no infeftment. 

jlnjwered for Northejk: That not only had Dougal an adjudication, with- 
out infeftment in his perfon, but Sir Patrick, before his own adjudication, 
flood infeft in a right in truft for Dougal, fo as Dougal, the common debt- 
or, muft be confidered as having infeftment in the lands : and therefore iVi^r- 
tbejk\ adjudication being compleated by infeftment, it is the firft efFedual 
right, and Sir Patrick*s, tho' prior, can only come in pari paffu. 

Replied for Sir Patrick : EJio the infeftment was intrufted for Dougal, the 
right in his perfon by the backbond not being real, but only a perfonal o- 
bligement to force Sir Patrick to denude, the fame fell under Sir Patrick's 
adjudication, which needed no infeftment to complete it; and Northejk being 
without year and day, could not come in pari pajfu. 

The Lords fujiaintd the alledgeancc made for Northeflc ; which is irregular ; 
March 1685, Earl of Northejk contra Sir Patrick Hepburn. 

CCCXV. Found that a hufband'j jus mariti and courtefy, tho' tranfmif- 
fible by aflignation, as moveable rights are apprifable habili modo, juft as tacks 
for years are habili modo apprifable, or adjudgeable, tho' moveable quoad o- 
ther efFeds, March 1685, Lord Kemny contra Mr. Thomas Rigg. 

CCCXVL A relidt having purfued an adjudication of her hufband's 
lands, upon his obligenoent, in their contract of marriage, to relieve her 
jointure-lands of all incumbrances, that {he might come in within year and 
day of his other creditors adjudgers. It was alledged for the other credi- 
tors. That (he could not adjudge for relief, becaufe there was no diftrefs. 
And 2. The quantity of the diftrefs that could emerge was not liquid. 

Anjwered : The grounds of diftrefs were obvious, viz. infef tments prior 
to her right ; and the grounds of the diftrefs muft be fuppofed as large as 
the ground of the infeftments, and confequently liquid. 

The Lords, fonfidering that the reliSl would be abfolutely cut off, if Jhe came 
not within year and day, and there being nothing [aid againfi the grounds of the 
dijirefs condefcended on, allowed her to • adjudge for the whole, with this exprefs 
provifion. That her adjudication Jhould only take effeSi in fo far as diftrejjes did 
emerge, and the legal Jhould run Jrom the time of aSlual dfjlrefs, February 1685, 
Lady Barncleugh contra creditors. And in No'bember 1685, the Lords fuftain- 
ed an adjudication with the like provifion, at a cautioner's inftance, who was 
diftrefted by a charge of horning, but had made no payment. Vide infra, 
contrads of marriage. No. 360. 

CCCXVIL An apprifer of the common good of Dyfart, purfuing for the 
tack-duty of the hand-bell ; it was alledged jTh^t thefe obventions and emolu- 
ments being of a moveable nature did not fall under adjudication. 

Anfwered: Thefe are the confequences of a real right, and belong to 
the purfuer as the profit of fiars would fall to the comprifer of a barony. 

The Lords decerned in favours of the adjudger, January 1686, Andrew Wil- 
toun contra the magiftrates of Dy fart. 

CCCXVIIL Hugh Wallace ca{h-keeper, who had right to feveral apprifings 

upon the lands of Corjlorphin, having, by a contract with my Lord Reid-- 

fcordz creditor, preferred his Lordftiip, and communicated to him thefe 

rights, and thereafter confented to an annualrent of Z#. 100 Sterling to Mr. 

Rutbvens Lady ; in a conipetition with her and my Lord it was alledged for 

U the 
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the latter, That apprifings may he qualified and reflrided by perfonal oblige- 
merits and rightfi. 

. Anfwered for Mrs. Rutbven : That no perfonal obligement could qualify 
Mr. fVallace^ apprifing, in prejudice of Mrs. Rutbven as a fingular fuccef- 
ibr, whofe right is real by infeftment. 

The Lords preferred Mrs. Ruthven, March 1686, Mrs. Rutbven contra my 
Ix)rd Reidfoord and Hugh Wallace. Vide fupra, No. 310. 

CCCXIX. In a declarator at the inftance of WiUiam Baillie of Torwood- 
head^ nephew and heir of tailzie to James Liord Forrefievy againft Mr. Rivan 
his fon and heir of line, for redeeming fome apprifings againft the faid Lord 
Forre/ier^ acquired by the defender, upon payment of the fums he truly gave 
for them. 

Anfwered for the defender : The a£l of parliament making apprifings re« 
deemable from apparent heirs, concerns only apprifings of lands to which 
they might fucceed as heir ; whereas the lands in the apprifings, acquired by 
the defender, are tailzied, and fuch as he, the heir of line, is abfolute ftran- 
ger to. 2. The heir of tailzie is no properly a creditor of the defuodt, and 
fo has no intereft to redeem the apprifings acquired by his apparent heir of 
line, who cannot be confidered an heir quoad i\it(c^ more than intromifiion 
with the defund's writs of the tailzied lands, would infer the pafiive title of 
behaviour againft him. 

Anfwered : The defign of the B£t of parliament is to Cecurc creditors a- 
gainft the carrying away of their debtor's eftate by acquifitions made by 
his children and reprefentatives ; and if it were fuftained only as to the re- 
demption of apprifings of lands to which the acquirer waiS alioqui JucceJfuruSy 
then he might eafily be eluded by the heir of line's purchafing apprifings 
of tailzied eflate, and the heir 6f tailzie's acquiring apprifings of what is un- 
tailzied, whereby the defund:'s creditors would find themielves utterly de- 
frauded. 2. The purfuer mufl be confidered as a creditor to impugn eve- 
ry thing that may carry away the tailzied lands from him. And the paral- 
lel does not hold between the pafiive title oi gejiio pro barede^ which makes 
an univerfal reprefentatioD, and the effed: of the forefaid zOi of parliament, 
which only precludes apparent heirs a lucre captando^ and allows them fuU 
latisfadion of what they truly paid out. 

T^be Lords found the heir of line liable to denude in favours of the beir (ftaiU 
zie^ conform to the aSl of parliament. 

In this proceis the Lords found apprifings acquired by the apparent heir's 
faAor, to be in the (ame cafe as if they had been taken in the confiituent's 
name, then a pupil. 2. Found it relevant, that an apprifing was in the de- 
fund's charter-chefi, either blank, or with a right thereto, altho' it was 
filled up in the name of Hugh Wallace the fador, and now in his cuftody ; 
and he offered to prove that it was in his hands at the debtor's deceafo : yet 
the Lords would not prefer him to the probation, but allowed a conjunct 
probation upon this fpeciality, that the charter -cheft having come in the 
pofifefiion of the curators, and this fa<^or, he might have bad accefs to the 
apprifing, and taken it out, March 1686, BaiUie of Torwoodbead^ contra the 
reprefentatives of Edward Rivan and Hugh Wallace ca(h4ceeper. 

CCCXX. In a competition between the wife of an apprifer infeft by him 
in an annualrent of the apprifed lands, and a pofterior adjudger of his right, 
k was aUedged for the adjudger. That his adjudication was the firfl: formal 
diligence, feeing the hufoand who was not infeft, could not infeft his wife. 

Anfwered for the wife : That infeftment ipfo faSlo carried all the perfonal 
Tight the hufoand had to the fubjed^ and had the efFe& of an afiignation ; 
JUid the right of the apprifing was tranfijiifiiible by afifignation. 

The 
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- Ihe Lords fujiained the anjwery and preferred the wtfe^ March 1686, Mr. 
David Dewar contra Margaret Wood, 

CCCXXI. An adjudication led by the Duke of Hamilton being quarrelled 
as null and informal by another adjudger \ becaufe, i . there being a fum*- 
mons againfl: the defund's debtor's ion, containing both a transferring of an 
ad of compt and reckoning againft the father, and a charge to the ion to 
enter heir for payment of the debt libelled in the principal fummons ; and 
the fon having renounced to be heir, the purfuer took out a decreet cogni^ 
tionis caufaj for payment, without extrafking a diilind fentence of tranf- 
ference, as he ought to have done. 2» Th6 decreet was extrafled upon a 
licence to purfue, without confirming the debt i whereas the licence was 
conceived exciudendo fententiam. 

Anfwered : The diligence is formal,^ in fo far as, i. the fame hath pro- 
ceeded upon a fentence both in the transference and cognitionss caufa i and 
the Lords ufe not to loofe adjudications upon fuch a nicety. 2. It is only 
the intereil of the Comtniflars to quarrel the not confirming before ex- 
trad \ and the Duke could not confirm, not knowing if he would recover 
payment by the diligence ; but, upon payment, he is content to confirm, 
and grant difcharee. 

^Tbe Lords would not annul the Duke*s adjudication ; but allowed the purfuer 
to debate againfi the debt and ground thereof \ and fujiained the adjudication on^ 
ly in quantum the debt adjudged for was not convelledy and declared it current 
and redeemable^ March 1686, the children of j5^»^^ contra Duke and Du- 
chefsof Hamilton. 

CCCXXII. In a declarator of expiring of the legal of an apprifing, at the 
inilance of the Lord Bargeny^ the Lords found, That the purfuer's recei- 
ving, fince the legal expired, annualrents for terms after expiring, and obli- 
ging himfelf to bold compt therefor in the apprifing, did import a proro- 
gation of the legal, till declarator ; and the apprifing was now purgeable by 
payment of the fiiperplus, for which the Lords allowed till Candlema/s next, 
The Lord Bargeny contra Lin of Larg^ December 1686. 

CCCXXIIL In a purfuit at the inilance of poilerior apprifers within year 
and day againil the nril:, tor a ihare of the rents and profits pro rata ; it was 
alledged for the defender. That, feeing they did nbt concur before now, and 
claim their ihare, he had right to uplift the whole for his own ufe, by which 
means he would be foon paid off. 2. The purfuers ought to pay the whole 
expence of the firil appriler*s diligence. 

The Lords repelled the firfl alledgeance ; and founds That the whole expences Jhould 
be firfl deduced off the defenders intromijtons with the rents^ and the remainder di^ 
vided pro rata $ and it appears reafonable, That, if the firft apprifer or ad- 
judger take his expences this way, he cannot claim alio the benefit of ihe- 
riff-fees and penalties in apprifings, or of the additional fifth part in adjudi- 
cations ; fince that were double payment ; and the poilerior apprifers are not 
to be loiers, but only advancers of the expences, December 1686, Thomas 
Waddel contra Gordon of Craighlay. 

CX^CXXIV. Found that a third apprifer, within year and day of the fe» 
cond, and not of the firil efFed:ual apprifing, could not come in pari pafju 
with them, February 1687, Charles Charters ooxAx^ Andrew Barry. 
* CCCXXV. An apparent heir having acquired a difpofition of bis prede-> 
cefibr's lands from one having right thereto by an expired apprifing ; the Lorda 
found the lands redeemable by his father's other creditors within ten years, as 
if he had acquired the right to the apprifing, February 1687, Cbriflian Fiji 

and Living/Ion contra Cunningjbam of Bams. 

CCCXXVI. 
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CCCXXVI. Found that an apprifing for debt contained in a bond may be 
redeemed, as fatisfied by intromiflion, or other debt, as well before the ap- 
prifing as during the legal : but it was not pleaded that the apprifing was 
null, as when a part of fums apprifed for are fatisfied to the apprifer before 
leading ; feeing the fame was not applied adually in a compenfation, June 
1687, Maxwell x^i Bearcrojt contra John Law/on. 

CCCXXVII. In a competition between the creditors of Sir John Browriy 
and Atdrew Lundy cautioner for him to John Olipbant^ who, upon di- 
ftrefs, paid the debt, and took a difcharge to the debtor, his heirs and co- 
cautioners, and to whom Olipbant afligned an apprifing of the debtor's 
lands, led in his, Olipbant'^ name, after granting of the difcharge ; it was 
alledged by the other creditors, That Andrew Lundy is prefumed to have 
made payment of the debt, difcharged with the debtor's own means, he 
having been tutor to Sir John Browne daughter, and intromitter with her e- 
ftate ; and therefore the apprifing following upon a paid debt is null. 
- Anfwered : The difcharge narrates Lundy to be a diftrcflfed cautioner, and 
bears to be granted for his relief, as to which, it was equivalent to an afiSg- 
nation ; fo as Olipbant might, even after the difcharge, lead the apprifing 
for Lundy s behoof. 

The Lords Jound the anfwer relevant^ and Jujiained the apprifing^ even 
for accumulations y June 1687, JViJhaw coviiX2i, Andrew Lundy. Vide 298, 

308. 

CCCXXVIII. A bond being granted to a man and his wife ; and, after 

their deceafe, to their fon ; and the father having recovered a decreet 

cognitionis caufa^ and died before extracting, the fon extrafted the de- 
creet in his own name, without transferring the procefs \ and thereupon 
adjudged. 

. T^he Lords fuftained the diligence contra other creditors competing^ July 1687, 
John Ballantyne contra creditors of Provoft Graham. 

CCCXXIX. Bonds fecluding executors found to be heritable ab initio^ 
as thofe bearing an obligement to infeft, tho' the creditor die ante termi^ 
num ; that being only refpeded in bonds heritable by payment of annual- 
rent, which are not confidered as heritable till that be payaible, July 
1687, Robert Muir, contra executors of his father. This is mifplaced. 

CCCXXX. An adjudication not being recorded debitc tempore^ the Lords 
refufedto give order to record it with an antedate, July 1687, James Blair 
petitioner. Fide No. 835. 

CCCXXXI. The Lord Mar/hal having acquired an apprifing againft his 
brother's eftate, to whom he was apparent heir, from Major Keith^ for which 
he, my Lord, deponed, That he gave a bond of 300,000 merks ; the Lords, 
fufpeifting fome collufion in the matter, appointed trial, before anfwer, if the 
fums in that bond were truly paid to the Major, or if the bond was retired 
without payment, and if the debt was confirmed in the Major's teflament, 
that the creditors might redeem for the fums truly paid, November 1687^ 
David Main contra Earl of Mar/hall. 

CCCXXXIL One having apprifed lands, after expiring of the legal olf a 
former apprifing thereof for the fame fums ; the firfi: apprifing was alledged 
to have been pafi: from in fo far as the fecond was an innovation, at leaft, 
that the legal of the fir ft was current, juft as if, after expiring of the legal, a 
creditor^(hould receive annualrent of the fums apprifed for. 

Anfwered : The fecond apprifing was but a corroboration of the firft ; 
^nd, as a wadfetter might [ufe] requifition and apprife, and yet recur to his 
fvadfet i £0 here the firfi: apprifing. is not prejudged by the fecond« 

The 
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^e Lords found the firji apprijing bad n current legal j and did not fuftain 
accumulation of annualrents till after the fecond apprifng^ January 1688, Cle^ 
iand and Paterfon contra JVilliam fVilfon. Vide infra, No, 334. 

CCCXXXIII. In a reduAion of an apprifing, upon this reafon, That 
tho' the bond which was the ground thereof, was payable the next term af- 
ter the' mother's death, or the daughter's marriage, the charge was given, 
and the apprifing led before the death or marriage was declared, 

Anjwered : The comprifing was not led till after elapfing of the term 
fubfequent to the mother's death, and there was no neceflity for a previous 
declarator thereof. 

The Lords affbilzied from the reduBion^ and 'would not fo much as find the 
legal current upon that defeSly January 1688, Colvill contra William Hally. 
Vide fupra, No. 297. 

CCCXXXIV. My Lord rg/?^ having adjudged, at Chriftmafs 1686, for 
principal fum and annualrent, due and accumulate at the Martinmafs preceed- 
ing; the Lords found. That the accumulate annualrent did not bear annualrent 
from MartinmafSy but from the date of the adjudication ; and that no annual- 
rent was due for the two months interveening, by virtue of the perfonal ob- 
ligement in the bond, which was the ground of the adjudication, feeing the 
adjudger did not delay till the term, tho' now the term is pad, February 
1688, Lord l^^r contra Lord Lauderdale. Vide No. 332. 

CCCXXXV. In a competition of the creditors of Cromartie, it was alled^ 
ged againft an aHignation to a comprifing in favours of Jojeph Brody^ That 
it was inflrumentum apud debitorem repertum^ and fo extinft, by being in 
pofTefiion of the common debtor, who could not ex pofl faSlo^ revive it by 
delivering the blank affignation : now, that the ailignation and apprifing 
were once retired by the debtor, appears from this circumfiance ; the afllgna- 
tion is of a date two years anterior to Brodys backbond, which he gave at the 
delivery, in refpedl the fums in the afllgned apprifing were greater than thofe 
due to the afligny ; and the retiring of the afiignation and apprifing was offered 
to be proven by witnefifes. 

The alledgeance is only relevant to be proven fcripto vel juramento ; and 
it were a dangerous preparative to take away men's rights by witneflTes, it be- 
ing cuftomary for apprifers to have blank affignations lying by them, till they 
meet with a merchant. 

Replied : The afligny being dead, his oath cannot be had ; but it is offered 
to be proven- by the cedent, Dean of Guild Hamiltony and other witneflTes, that 
the apprifing with the afiignation was delivered to Cromarty. 

The Lords found the alledgeance only probable fcripto vel juramento, February 
1688, George Brody contra creditors of Cromarty. 

CCCXXXVL A comprifing being quarrelled ad hunc effeSlum to make it 
redeemable, upon this ground. That, tho' a part of the principal fum was 
paid before apprifing, yet the whole penalty was apprifed for, which ought 
to have been reftrided to a due proportion. 

The Lords caufed trial to be made among the writers to the fignet, what 
was cuilomary in fuch cafes, and recommended to fome of their number to 
fettle the parties, July 29. 1688, Earl oi Balcarras and Lermontb contra Mr. 
William Gordon Advocate. 

The writers having reported, that, in their pradice, they ufed always to 
reftrid the penalty proportionally to the partial payments j the Lords fund 
the apprifing to fidifiji as a Jecurity for principal fum and annualrent s and ac^ 
cumulations of armualrents^ and a proportion of the penalty \ but that the injorma-- 
iity hindered the apprifing to expire^ July 30. 1688, inter eojdem. 

CCCXXXVIL 
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CCCXXXVII. A woman having difponed, in her contraift of marriage, 
fome tenements to her hufband and her in conjunct fee, and heritably to the 
heirs of the marriage ; he difponed thefe to his fon of a former marriage, 
and, in lieu thereof, obliged himfelf, in anno 1626, to difpone other tene- 
ments of his own to his daughter and heir of the fecond marriage then born, 
to whom alfo he granted afterwards a bond of 1 2000 merks, with the fame 
narrative ; and, after all, he contraded feveral tenements and lands exceed- 
ing the value of the 1 2000 merks, in favours of the faid daughter at her mar- 
riage; and both the tenements and the bond being claimed $ 

The Lords found j 7 hat the prwifion in the daughters contraS of marriage was 
in implement of the 1 2000 merks bond^ unlefs /he had right otberwife to the tene-- 
ments contrasted^ althti the contraSl did not recal former provifionSy quia debitor 
non praefumitur donare ; nor would they fuftain the right given in anno 
1626, as a feparate right to maintain her title to the tenements and the bond, 
in refpedl both were granted for the fame fpecific cauie, viz. That the daugh*^ 
ter had right, by her mother's contract, to the tenements difponed to her 
brother of the firfl: marriage, which ought not to be twice fatisfied, and were 
to be looked on as corroborative rights ; fo as the fatisfying one did fatisfy 
both, November 19. 1681, P aip contvz TToung. 

CCCXXXVIII. By contrad: of marriage betwixt John Maxwelloi Calder^ 
nvood and the Lady MilnhouSy the hufband being obliged to provide the con- 
qued to the heirs of the marriage ; and, failing heirs male, to provide to 
the heirs female, if there be one daughter, 18000 merks, and, if two, 24000 
merks : the Lords found the only daughter and child of the marriage not 
obliged to make up her title to the 18000 merks, by fcrving herfclf heir of 
the marriage ; and that, by heirs female, in this cafe, bairns are underflood ; 
becaufe of thefe words, if there be one daughter^ &c. feeing proyifions to 
daughters ufe to be made as to bairns, altho' this was a contract of a firil 
marriage, and the condition of the provifion was in cafe of no heirs male : 
but here the antient eftate of Calderwood was tailzied ; and it was under(lood 
that the heirs-male of the marriage would fucceed thereto, by virtue of the 
old tailzie, altho' there remained little of the eftate then, but fome reverfions, 
December 15. 1681, Sir William Binning and Hugh Wallace contra Sir William 
Maxwelloi Calderwood. 

CCCXXXIX. One having received a letter abroad from his friend, that 
there was a tr^ty of marriage with his fifter on foot, and the man defired 
400 merks of portion ; he wrote back to that friend. That he was willing 
to give 200 merks to forward the defign 5 who having given the letter to the 
fuiter, the parties were afterwards married, and they purfued the brother 
upon it for payment of the 200 merks : it was alledged for the defender. 
That the letter was no pofitive obligement, but the declaration of a baie 
refolution ; and, tho' it were thought to import a promife, the offer was not 
accepted. 

The Lords decerned the defender to pay the 200 merksy December 168 1, Bea^ 
trix Tunno and Brotherjlons^ Contra Jharew Tunno. 

CCCXL. Sir Michael Ne/mith having, after expiring of an apprising a- 
gainu him, granted bonds of provifion to his children, who, in a purfuit a- 
gainft young Pofo the apparent heir, in whofe perfon the faid apprifing w^s 
come, craved allowance to redeem the fame for the fums truly paid for it 
by the defender, conform to the a<ft of parliament 

yilledged for the defender : That the children's bonds, granted after the 
father's legal was expired, could not afford the benefit of the z& of parlia- 
ment 5 which alledgeancey in favmrs of the apparent heir^ the Lords fujlainedt 

January 
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January 31. 1682, young Pc^(7 contra his brothers. This (hould be infcrt 
under the title Comprtjings. 

CCCXLI. Mr. Andrew Marjtfribanks being obliged, by contraift of mar- 
riage, toprovide L. 20,000 to himfelf in liferent allenarly, and to the bairns 
of the marriage in fee, with a provifion, that they (hould have right there^ 
to without reprefenting him ^ and he not having employed the fum, but 
contracted debt after the marriage, the bairns, and thofe at whofe inflance 
execution was appointed to pafs, for implement of the contract, adjudged his 
lands : his creditors having alio adjudged, raifed redudion of the bairns right 
upon thefc grounds ; i. The father's liferent muft be undcrftood a fce> and 
the children muft be confidered only as fubftitutes therein to him ; for if 
deftinations in contracts of marriage, which are private deeds, could ftate 
children creditors, except as to the father and his heirs, we might bid adieu 
to all commerce, and no man could deal fecure. 2. Children in competition 
with creditors are always reputed heirs of provifion in quantum lucrati. 
3. The father would have remained fiar, tho' he had implemented the ob- 
ligement at the time of the marriage, otherwife dominium had been in pen-- 
dentin till the bairns were born, which is abfurd. 

Anfwered: Children are liable in rcfped: of creditors, as heirs of provifi- 
on, where the father is conjunft fiar ; but here he hath but a liferent allenar- 
ly. 2. Mothers portions could not otherwife be fecured to their children* 
which were a defe<fl in law. 3 . Dominium may be in pendenti^ as was found 
in the Lord Rotbes*s cafe ; nor is this any thing more abfurd than that domi^ 
nium may be in hareditate jacente : and here the father may be underftood 
to have been in the fee ^ei commijfarie^ and that the fee accrefced to the 
child when born. Again, had the father pre-deceafed, the child needed not 
to ferve heir ; which implies, that the father died not laft veft and feized. 

The Lords founds Tbaty by the obligement in the contraB of marriage^ the fa- 
ther was not denuded of the fum to be employed^ but was only under an oblige^ 
went for that effeSl ; and that the obligement being but by way of defiination^ the 
children were not to be looked upon as creditors from the date thereof in competi* 
tion with creditors for onerous caufes\ but only from the time that the father 
granted a bond of provifion^ or ajfignation nommatim, or that diligence was done 
€igainfl him upon the obligement in the contraSl^ and fo did not bring in the chil- 
dren pari paffu with any creditors whofe debt was contrasted before the cbildrefis 
diligence^ tho* the children's adjudication was within year and day of theirs^ be*- 
caufe the obligement quoad the children^ being confidered but as of the date of 
their diligence^ was looked on ^21 pofi: contraCtum debitum; and the J at her was 
then bankrupt. , 

The Lords found no fpeciality as to the tocher in the contrad, which de 
faSlo was paid to the father : but if the contra<^ had contained an aiTignation 
de prefentt to particular bonds, or if infefment had been granted in favours of 
the children nafcituri^ the cafe had been more doubtful, February 1682, the 
creditors of Marjoribanks , contra Margaret Marjoribanks his daughter. Vide 
No. 129. 

CCCXLIL Found that an obligement in a contra<fl of marriage, to pro- 
vide the wife to a liferent of what lands, teinds, annualrents, &c. not men- 
tioning fums of money, fhould be conqueft during the marriage, was found 
not to extend to the annualrent of moveable fums, February 1682, Aitkin 
contra 

CCCXLIIL Found that an obligement to provide a wife to a third, in 
liferent, of lands and heritages to be conqueft during the marriage, did 
comprehend a fum belonging to the heir, by a claufe fecluding executors, 
as falling under the word heritage. Upon a reprefentation» that claufes of con- 
queft 
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queft ar« to be ftriilly interpreted, and therefore by heritages in this cafe, 
heritages by infeftment are to be underftood ; the interlocutor was flop- 
ped : but it was thereafter adhered to, March 1682, young Prejlongrange con- 
tra the Lady Craigleith. 

CCCXLIV, A hufl>and in his contraA of marriage being obliged to em- 
ploy, by the advice of his two brothers-in-law, 12000 merks to his wife in 
liferent) and to her heirs, or any (he (hould name, in fee ; it came to be 
the fubjed of debate, whether the wife was only a liferenter, and her heirs 
heirs of provifion to the hufband, and fo liable to his debts ; or if (he was 
fiar 5 or if her heirsi who were her children of a former marriage, were fi* 
ars, and fo creditors who might compete with the hufband's creditors. 

The Lords did not determine this point ; but they inclined to think, that 
the wife was fiar, March 10. 1680, Lady iVeems contra Applecrojs who had 
married her daughter, to whom the father had given a bond ot provifion. 

CCCXLV. Patrick Telfer having verbally fettled, as to terms of marri- 
age, with Agnes Campbell^ rcli<a: of Andrew Anderfon printer, whereby {he was 
Co give L. 1 0000 in tocher, referving the printing irons, and other eftate to 
herfelf. Before the contrad (he difponed all her eftate to her brother, upon 
his backbond to pay over and above the L. 10000 of her tocher, her debt, 
and the fuperplus to the children of the firft marriage, in fuch proportions 
as fhe ihould appoint ; and thereafter Patrick renounced in the contrad: his 
jus maritiy and confented to her difpofing of all at her pleafure to her chil- 
dren, or any fhe fhould appoint. Patrick*^ creditors arrefled the fums re- 
ferved, and contended. That the fettlement above mentioned was but a frau- 
dulent contrivance to cut off the hufband's creditors ; and that the jus mari^ 
tij notwithflanding the renunciation thereof, did recur to the hufband, fee- 
ing the conveyance to the brother appeared to be in truft to the wife, and 
fhe always continued in pofTeflion of the things difponed -, and it cannot be 
inftruftcd fhe was debtor to the bairns. 

The Lords did not find any fraudulent conveyance by the backbond^ and that the 

wife being denuded by the contrail of marriage y the renunciation of the jus ma- 

riti was eff'eSiual ; and ajfmlzied the cbildreny &c. from the declarator at the in^ 

fidnce of the hujband's creditors^ March 1682, Dr. Trotter contra Agnes Camp^ 

belly 6cc. Vide No. 668. 

CCCXLVL A hufband being obliged by his contraA of marriage to pro- 
vide his wife to a jointure in England^ and the tocher being to be paid to 
him by the wife's mother the next term after the mother's deceafe, a cre- 
ditor of the hufband arretted the tocher : in the procefs of forthcoming ^- 
elaratorie it was alledgedy That the obligement for the jointure^ and payment 
of the tocher, were correfpedive obligations, tho' by diftind claufes ; and 
that the provifion for the wife's jointure not being fulfilled, and the hu- 
fband bankrupt, the tocher could not be liable to his creditors but with the 
burden of her jointure, in cafe of her furvivance ; which alledgeance the 
Lords found relevant, and refufed [to caufe] the mother to find caution upon 
the event, altho' fhe was an old woman, not like to have heir or executor ; and 
the term of payment not being till after her death, diligence by asreftment, 
or otherwife, could not be ufed ; nor would the Lords decern her to em- 
ploy it actually for fecuring of the jointure, her term of payment not be- 
ing come, December 1682, Hary Boujfy contra Jean Ogiky. Vide No. 372, 
387, 668. 

CCCXLVIL Jean Lockhart having commenced a procefs for 4000 merks^ 
.as the half of the tocher provided to return to her, in cafe of no children, 
by her contract of marriage with John Bonnar. 

It 
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It was alkdged for the defender : That the tocher could not return, be- 
caufe it was never paid. 

Anf'wered: The wife muft have the benefit of the provifion, unlefs it 
were alledged> that the hufband had done fufficient and timeous diligence for 
payment of the tocher, and could not recover the fame ; wbicb anfwer the 
Lards found relevant. 

But the defender condefcending afterwards upon diligence, viz. that he 
had purfued Captain Lockbart the debtor, when infolvent, who was the pur- 
fuer's uncle, before the dhancery of England^ where the procefs depended 
three years, 

The Lords fuftained ihe diligence^ and ajfoilzied^ altho' the procefs was never 
brought to any determination ; and had it been fooner intented, might have 
proven more efFedual : but Captain Zi^r/^i^^^r^'s condition altering unexpeftedly, 
by the evi<ftion from him of a confiderable land-eftate, and the procefs having 
been intented within two years after the term of payment of the laft moiety, 
agaihft fo near a relation, the Lords fujiained the diligence as competent ^ Decem- 
ber 6. 1682, Gavin Hamihm contra the heirs of Bonnar. 

CCCXLVIII. A 1000 merks being payable by a wife's father to her hu- 
fband as tocher, and to the heirs of the marriage ; which failing, to the wife's 
neareft heirs, it was contended. That, by the lafl termination on the wife^s 
heits, flie was fiar ; but the Lords found. That there being no reftridkion as 
to the huiband, that he was fiar, and that the heirs of the marriage, and 
the wife's heirs, were but heirs-fubflitute to the hufband 5 and the wife ha- 
ving never been inflitute in the conjunct fee, the termination could not give 
a fee, which clears only which of moe perfons inflitute is the fiar. 

In this procefs the Lords found. That the term of payment of annualrenty and 
not the term of payment of the principal fum^ did regulate a bond as to the qua- 
lity of moveable or heritable^ when the party dies ante terminum, December 20. 
1682, Mr. Thomas Ramfay contra Helen Ramfay. 

CCCXLIX. In the minute of contraft of marriage, betwixt the Earl of 
Callendar and the Lady Dunfermlingy in anno 1633, he having obliged him- 
felf to provide the conquefl, debts being firfl paid, to her in conjunft fee 
and liferent ; it being alledgedy That the faid provifion did extend only to 
lands and fums^to be conquefl, and not to teinds ; for that claufes of con- 
quefl are JiriSliffimi juris ; and land and teinds are jura feparata. 

Anfwered: The minute being drawn by my Lord himfelf, who was no 
Lawyer, it appears, that, under the defignation of lands^ he uiiderflood teinds 
for having provided her to the conjunct fee of the lands and barony of jLw/wy- 
Jlon^ without mention of teinds in the obligement, in the claufe mention- 
ing the rights and fecurities granted to her, it bears of the faid lands^ toge-- 
tber with the teinds ; which implies, that he looked upon lands to compre- 
hend teinds in the firfl part of the obligement. 2. The conquefl is pro- 
vided to her in the fame way as fhe is provided to the lands of Livingjion^ 
and confequently to the teinds of the conquefl. 3 . The Lady's opulent 
jointure of 20000 merks being the only fubjedl out of which there was any 
profpedb of conqueft, it were unreafonable to difappoint her thereof. 4. She 
being provided to fums, fhe had right thereto whatever way employed^ 
whether on lands, teinds, or bonds jure furrogati. 

The Lordsy in reJpeSt of the conception of the minute above mentioned^ found 
the Lady to ba^oe right to teinds. Here it was not confidered, if the teinds 
were under tack, or annexed to the lands. The Lords alfo found. That the 
price of lands fold by the Earl of Callendar^ before the marriage, was not 
to be prefumed remaining at the time of the marriage, unlefs it were pro- 
ven. ^JH cafu it would be prefumed that they were employed to acquire lands 

Y after 
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after the marriage, and a proportion of lands effeiring thereto, would not be 
confidered as conqueft during the marriage ; and, albeit the purfuer could 
prove that thefe fums were other wife expended, yet it is not without debate, 
but that lands fefFeiring thereto ought to be fubduced from the conqueA ; fee- 
ing, had not thefe fums been fo employed, others with which the conqueft 
was made might have been expended upon the occafion ; and, money'*befng 
a fungible, we are not to confider the fpecies on't, whether it be the indivi- 
dual money that belonged to the huiband before the marriage, or not : but 
it is equally reafonable that the eftate before the marriage be made up, 
which perhaps may be liable to the like obligement of conqueft of the fifft 
marriage, as that debt due by the hufband before the fecond marriage 
fhould be paid out of the conqueft during the marriage, where there is no 
preceeding eftate ; and, if there be an eftate, 'tis reafonable the debt be dedu*- 
ced out of it, January 6. 1683, Earl of Dunjermling contra Earl of Caltm^ 
Jiar. Vide No. 352, 391. 

CCCL. In a purfuit at the inftance of Jean Reid againft the heir of one 
Earner her huft)and, for a jointure provided to her by her faid hufband, in 
contemplation of :2ooo merks of portion contracted by her ; it was alkdged 
^or the defender. That the purfuer baifuit intus^ feeing the portion was not 
paid, and (he had no difcharge thereof. 

jinlwered : Wives do not always take difcharges of their tocher, as third 
|>arties do, when they are obliged for them, and the huiband ought to have 
left a difcharge ; and the marriage having fubfifted for the fpace of fe- 
^en or eight years, the tocher ought to be prefumed iatisfied, as the Lord^ 
' found* in the cafe of David Dicks wife contra her firft huft)and'8 

heir, 

Tbe Lords fujlained the anjwer ; and the defender having thef eaftcr re- 
ferred the verity of this alledgeance to the relict's oath, the Lords^ in reJpeB 
Jhe was now clothed with a fecond hu/bandy ordained her to depone ^ cnly to affeS 
kerf elf in cafe /he furvived the hufband. 

CCCLI. Found that a difcharge, granted by a woman after proclamation of 
marriage, which is in place of intimation, did not prejudge the hufband, 
unlef^ the receiver could prove the onerous caufe, December 1682, John 
Granty and Gilcbri/i his fpoufe contra Robert Pringle. 

CCCLIL The Laird of Nidder)\ by his contrad of fecond marriage, anno 
1653, being obliged to provide the lands, annualrents, and tenements to be 
acquired during the marriage, to the heirs thereof ; and they having claimed 
the barony of Lochtoure as conqueft 3 it was alUdged for the heir of tKe firft 
marriage. That his father, before the fecond contra<% of marriage, had a 
wadfet of thefe lands, and alfo^a difpofition in the year 1650, from the ap- 
parent heir of Lochtoure^ and a right to an expired apprifing. 2. The con- 
tract doth not provide fums conqueft. 

Anfwered : !• A wadfet being a redeemable right, doth not carry the 
land, but is only a fervitude effeiring to the fums in the wadfet } as to the 
difpofition, it carried only a right of reverfioo, which was all that belonged 
to the apparent heir, the difponer, the property being exhaufted by former 
wadfets and comprifings, which being acquired by the purfuer's father from 
creditors, after the fecond marriage, muft be looked upon as conqueft, efpe- 
cia^lly confider ing that he was never in pofTeftion, by virtue of the difpofi- 
tion. 2. It matters not that the contrad: does not bear fums of money ; 
feeing the father, who drew it, had promifed to his Lady, that it (hould 
contain the fame obligements that were in her firft contrad of marriage, 
which bore fums of money ; and the Lady's figning the contrad with that 
claufe is not a pafting from it. 

Replied : 



/ 
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RgplieJt The father having had a ta£s quaUs total right to the land; by 
the difpofition and appriiings, before (he marriage, ^tho' not altogether fuf-* 
ficient and tinquarrellable, the pofterior rights acquired by hin) to fortify the 
fame muft be coniidered aa acceflbry to die fird right $ and fp he cannot 
properly be faid to have acquired the lands after the marriage, having had 
them before. 

Duplied: The delign of a claufe of conqueft in favours of the children 
of a marriage being, that what eftate was acquired during the marriage, 
(hould be applied to the children thereof, it cannot be expended, but fo as 
the children of the nurriage may have the profit and benefit thereof; other- 
wife the children of a fecond marriage, tho' true, creditors in refpe<^ of the 
children of the firft, might always bedifappointed. 

^be Lords fwnd it relevant ^ That the father bad in his perfon irredeemabh 
rights^ viz. the difpofition or expired apprifing above mentioned, referving 
contra producenda. 

It was afterwards alUdged againft the difpofition 1650 : That it appeared 
to be in truft for Gilbert Ksr^ in fo far as, long after the date, he granted 
wadfets of the lands to his fifters for 26000 merks, which Niddery after- 
wards redeemed. 2. Niddery acquired right to apprifings led after the date 
of the difpofition, and purlued a poinding of the ground for his Lady's 
jointure. 3. By a miffive letter, fome years after the diCpofition, he wrote 
to Gilbert Ker^ that it was not fafe for Gilbert that be fhould give a back* 
bond. 4. It being found relevant by the interlocutor, that he acqui- 
red irredeemable rights, it is clear, from the letter, that the right was 
redeemable> in fo far as he oflSsred to denude, upon payment of his juft 
debts. 

Anfnvired: The difpofition muft be looked upon as an irredeemable right 
and no truft ; for Niddery having probably undertaken the debt (whereof th^ 
fitters provifions, and the grounds of the apprifings after the marriage was 
a part) the granting of the wadfets was but rational, and which Gilbert might 
do, Niddery not having been infeft upon the difpofition. It appears, again, 
chat Gilbert was to have the benefit jof the eafes, which was not fit to have 
been put in the backbond, lefi; the creditors had difcovered it \ nor doth the 
ofiering to depart from the bargain^ upon payment of his juft debts, infer 
that the right was redeemable, but only that Niddery then found it to be no 
good bargain; and the difpofition. 1661 does exprcfsly ratify the difpofi* 
tjon'1650. . 

The Lords adhered 4o their former interlocutory and found the difpojttion ivas 
wither redeemable nor in trujl : and now Niddery did not infift upon the ap- 
prifings, againft wbieh there werte feveral objedions. 

Niddery hcxng obliged, by the contrad of marriage, to employ 10,000 
merks in fee to the heirs of the marriage, and to put it to the fore for their 
ufe; and it being expref sly provided, That any poilerior provifions he fhould 
make (hould not be imputed in fatisfadion of the faid 1 0,000 . merks, not- 
withftanding any claufe in the pofterior deed to the contrary. He granted a 
L. 20,000 bond of provifion to James the only heir and child of the fecond 
marriage, with an exprefs quality. That he, J^^mes^ (hould difcharge all ob- 
ligements of provifions he could claim by virtue of his 'mother's contrad of 
marriage, otherwife he (hould have no right to the L. 20,000 ; James raifed 
a declarator of his right to the faid fum, by virtue of the claufe in the con«- 
trad, notwithfianding of the contrary quality in the bond. 

Anfu>ered : The provifion being exorbitant and unufual, the claufe in the 
contrad ought to be ft r idly interpreted, viz. That pofterior lefiTer provifions 
fhould not prejudge the right to the 10000 merks^ but that the obligement td 

employ 
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employ that fum might be implemented fpecifke ; otherwife, if the father 
had given the fon 100,000 merks in implement, he might claim alfo the 
1 0000 merks, whkh were abfurd ; and therefore the purfiaer cannot have 
Hght to the L. 20,000 bond, unlefs he fulfil the condition of it. 

The Lords found. That James could not have right both to the 1 0,000 merks 
and the L. 20,000 bond ; and found, That the 10,000 merks was to bear annuals- 
rent from February 1683, Laird of Niddery contra his brother James. 

CCCLIIL A father having obliged himfelf, in his eldeft fon's contraift 
of marriage, to make [payment of] 1000 merks to him, and alfo to make 
him equal (barer in the goods, fums of money, heritages, and others pertaining 
to him the time of his deceafe, whereby one of his children {hould not have 
more of his eftate than another ; and having afterwards, in his fecond fon's 
contract of marriage, provided the greatcft part of his eftate to him. Thi$ 
was quarrelled by the eldeft fon. 

It was alkdgea for the fecond fon : That the obligement relating to goods 
the father (hould have the time of his deceafe, did not hinder him to dif- ' 
pofe of his eftate to any perfon, by a deed inter vivos. 

Anjwered: The father could not difappojnt the obligement by lucra- 
tive deeds. 

The Lords found the father might provide the fecond fon to a competent provifion 
effeiring to bis ejiate, but not exorbitantly to di [appoint the obligement ; and, altho* 
the firft fon had a (locked room, and an e(late far above the 1000 merks in 
his contrad^ which the defenders alledged ought to be prefumed given him by 
his father, in fatisfaftion of the obligement, and which they offered to prove 
by witne(rcs ; the Lords found the payment only probable fcripto vel juramento> 
the obligement being in writ, February i683, 

CCCLIV. A man obliged in his contrad of marriage to provide the 
fee of 2000 merks to the heirs of the marriage ; which failing, to his own 
next heirs, having, by a poflerior right in implement, provided. That, fail* 
ing heirs of the marriage, and heirs of their body, the one half (hould be- 
long to his brother, who was his next heir, and the other half to his wife, and 
his daughter the only child of the marriage ; having, after her age of fourteen 
years, left the fum in legacy to her curators. This was quarrelled by the 
mother and uncle, as in prejudice of their fubftitution. 

Anfwered : The teftator being fiar by the conception of the aflignation* 
fhe might habili modo difpofe of the fum, which was moveable, altho' her 
mother and uncle might have fucceeded thereto ab intejlato, without a fer- 
vicc. 

Replied : The daughter could only have fpent it or difpofed on't for one- 
rous caufes, and could not evacuate the fubftitudou or conditional adignation, 
by the gratuitous deed of a legacy. 

Duplied : The afiignation to the daughter is onerous, being in implement 
of the contract of marriage ; and, as the father could not evacuate the oblige- 
ment, nekher could he burden and refh:i(3; it by claufes and provifions to hin- 
der the daughter's free difpofal. 

Triplied : The obligement of the contract being but a deftination, is not 
properly an obligation. 2. 'Tis conceived in favours of heirs, who cannot 
quarrel the father's deed* 3. 'Tis not a limitation of the fee, nor of the free 
ufe, feeing the daughter might have fpent or difpofed of it for onerous caufes; 
but only the making a fubftitute fucceed after her deceafe, in cafe it were ex- 
tant and not confumed ; and it is ufual for parents, in bonds of provifion to 
their children, to adjedt a quality that the money (hould return, in cafe of 
their deceafe before fuch an age, or unmarried; which bonds the Lords have 
4»ften found, particularly in the cafe of the children of Louriflon, could not 

be 
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be afligned without an onerous caufe. Now, in this cafe, the brother is 
next heir to the daughter, and fo may feem^ to have been fubftitute, of de- 
fign to continue the money in the family. 

The Lords founds That the daughter could not legate the fum in prejudice of the 
defunSfswifey and his brother y February 1683, Bonnar contra ^w/. This 
was firft determined in the contrary. Vide jupra^ No. 185. 

CCCLV. It being provided, in a wife's contrad: of marriage, That fhc, 
in cafe of her deceafe without children, {hould have power to difpofe of 400 
merks, even without her hufband's confent ; flie furviving him without chil- 
dren, claiiped the 400 merks \ it was alledged for the defender. That the 
forefaid power of difpofal was only intended, in cafe the wife had predeceas'd, 
feeing thefe words, ivithout his confent, import him to be living the time of 
her difpofal ;' and this was rational, in refpedt ihe would have had no join* 
ture off the eftate, in fuch a cafe ; but (he having outlived him, and got 
a jointure, there is no reafon fhe (hould have alfo the difpofal of the 400 
n>erks. 

7 he Lords fujlained the defenders alledgeance, and found the purfuer had 
only right to the 400 merksy in cafe fhe had died before her hufband, Febru- 
ary 1683. 

CCLVI. By contradt betwixt the Countcfs of Levin heretrix, and Mr. 
Francis Montgomery^ it was provided, among other things, That Mr. Francis 
fhould be reftrided to the barony of Inchleflie during his life, the portion 
of 50,000 merks, brought by him to the family, (hould return, in cafe of a 
dKTolution of the marriage without children, he paying in the annualrent 
thereof to the eftate during his life, and that the Countefs (hould furni(h 
//. 10,000 for the buying of pleni(hing : be(ides thefe provifions by way of 
contradt, he had right y«r^ mariti to the reftsof two or three years rents lying 
in the tenants hands \ and the Countefs, on death [bed] difponed to him her 
(hare of pleni(hing, goods and gear, and others falling to heirs by her de« 
ceafe, and ratified the faid difpofition together with the contradt judicially 
and upon oath at the fame time. 

Of this contradt redudtion was raifed upon minority and le(ion, in fo far 
as the provifions contained in the contradt were exorbitant, confidering the 
great advantages he had by the jus mariti^ and the great burden upon the e- 
ftate. 2. The curators were in dolo to give way to the marriage, feeing the 
Lady was a valetudinary and fickly woman. 3. They were in dolo to grant a 
certain fettlement of lands in lieu of the contingent, yea fcarce pofTiBle ca- 
fuality of courtefy ; it being improbable that the Lady would have any chil- 
dren, in refpedt of fome natural defedts 5 and, were fuch a power indulged 
to curators, to tranfadt upon doubtful events, they might eafily ruin their 
minqrs. 4. The difpofition on deathbed cannot prejudge the heir, as to his re- 
lief of moveable debts, and is as much contrary to the law of deathbed, as 
if the defundt had granted bonds in leSio to affedt his heritage ; nor can the 
oath and authent. facramenta puberum hinder the defundt's heir to quarrel the 
obligements in the contradt inter vivoSy the oath being no tic upon heirs^ 
but only a perfonal bond upon the defundt's confcience not to alter : nor yet 
can it bind the heir more, as to the deathbed-deed againft a public law for 
fecuring of heritage, than if the defundt had in le£lo agritudinis difponed 
lands, and fworn not to revoke the deed. 5. The heir has heirfhip out of 
each fort of the jewels, which could not be difponed on deathbed. 6. T\it jus 
mariti cannot defend againft the wife's creditors, in quantum the hulband is 
locupletior faBus, efpecially quoad the unuplifted rents ; and, ,in the cafe of 
Mr. James Cunningham contra Mr. Dalmahoy, a hufband was found liable to 
his deceased wife's debts in quantum lucratus, tho' diligence had not been 
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done againft thi! hufband during thciMrmgc; dnd, as the t^rifc's jur'te-^ 
liBa i« reckoned deduSHs mariti debitisy fo the hu(bafld'a jus mariti (hould be 
with dedudion of her debts. 

It was aUedged for the defender : That marriage being onerous, and fee- 
ing the minor might have folemnized it without confent of her curators, 
the legal provifions of yVi imt/^i and courtefy cannot be called exorbitant; 
and albeit, irt the prcfent cafe, there may fecm to be fome circumftances dif- 
advantageous to the Lady, yet, in general, the legal provifion in favours of 
hu(bands is but rational, efpecially in relation to hcircffcs 5 wives legal pro- 
vifions of terces and thirds being great priviicgcs, and the hufband being* 
made liable to ail his wife's debts, 3io' never fo great, and tho* he had not a 
fixpence with her, if eflablifhed againft him during the marriage ; and hhv 
confiders the interefts of hufbands and wires in general : and, tho' leiiotx 
may be fomctimes confidered with refped to the wife's creditors ah ante^ ix 
can never be confidered with refpeft to her, her heirs, or executors, m re-' 
fpeft of whom the marriage is onerous, tho' it were for a hundred million. 
2. Women, tho* unfit to bear children, may marry without confent of their 
curators \ and fo it was to no purpofe for the curators to have oppofed thc^ 
marriage. 3. Curators may tranfadk rationally, as in this cafe, tho' eventually 
the tranfadion prove prejudicial. 4. The difponing of heritable rights in 
Je^Oj whereby executors might be prejudged of their relief of the heri- 
table debts, hath not been quarrelled ^ fo neither, ^ confraj is the dcathbed- 
difpofition of moveable rights quarrellaWe, upon pretence that the heir can- 
not be prejudged of his relief of moveable debts ; and the law of deathbed 
refpefts only heritage, and not the alienation of moveables, which, by the 
common opinion of lawyers, the heir cannot revoke, and fo cMtriJfari ant'* 
mam defuntfi. 5. All jewels, tho' of different figures, viz. rings, ear-rings, 
pendents, bracelets, &c. are to be confidered but as one fpecies ; and fo the 
heir has but his choice of any of them for all. 6. A hiriband cannot, after 
diifolution of the marriage, when his intereft ceafes, be liable to pay his 
wife's debti either out of his own eftate, or out of the fubjetft of his jus 
maritiy which is then confounded with his own eftate, unlefs it were really 
affeSed by apprifing or decreet of forthcoming ; and, tho' a huiband ha# 
been found liable to his wife's creditors in quantum lucratus^ that is only re^ 
medium extracrdtnarium^ that creditors might not i)e difappointed 5 and here 
they are in no hazard, there being a fufHcient heritable eftate. Again, if 
the wife might have sfTigned gratuitoufly at the time of the contraft of mar- 
riage, without being quarrelled upon the aft of parliament i62f, fbc not 
being then bankrupt ; the legal and onerous afiignation by marriage is far 
kfs quarrel lable. • ' 

The Lords founds That the contrast "was not quarreJlabk by the minor^s beir^ 
upon the head of lefon. Here the curators were not called as defenders 5 and, 
if they had been called, the Lords inclined to find the tranfadion rational 
confilio^ tho* eventually prejudicial ; they founds That the nvife^s obligement t6 
aSoance and pay L. 1 0,000 jar furniture was an exorbitant clauje^ fi^^ ^he 
hujband was liabk ad onera matrimonii ; but allowed him the whole furniture 
bought with that fum. They found alfoy That the deathbed^dijpofition^ thd con-- 
firmed by oath judicially ^ when the granten was in lefto, could not prejudge the 
heir's relief of the moveable debty (as was found in Mr. George Blair % cafe ;) 
bu* that jewels, which are paraphernalia, might be difponed on deathbed in pre^^ 
judice of the heir's relief of debt ; (which feems irregular, feeing the jewels 
are liable for her debt in her life, and confirmable as a part of her eftate. 
Lord Ca/llebilTs Pratt, tit. contracts of marriage. No. 127.) 

The 
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The Lordd- did not determine wbeffaer d mtnor^t heir might revoke, not- 
withftanding his predeceiTor's oath to the contrary ; but they found, 7bat the 
be^ jewel tmff of the whole belonged to the heir a^ befr/hip^ and that bujbands^ af-- 
ter the marriage^ are onfy liable Jot their wife* s debt in qumtcim kxrnpletiores, 
as a remediam extraordinarinm, competent only to her creditors where Jke has no 
other real or perfonal efiate^ and not to heirs and executors. And Sir y antes 
Cunningham'^ cafe*was fpeciat ; for he had an aifignation to the matlls and du<- 
ties, which was claimed to fall under the jus mariti^ and then the Ducheff 
had no other eftate but what was in the pcrfon of Mr. Dalmahoy^ March 
1683, Earl of Lrar>p contra Mr. Francis Montgomery. 

dCCLVlL In a contrad of fecond marrcage, the hoiband having found 
caution to implement his obligement, in favours of heirs of the marnage, 
the apparent heir, after his father's deceafe, granted a bond on which an ad- 
judication of the obligement in the contra^, upon a charge Ifo enter heir, 
was led for his own behoof; and thereafter the cautioner therein was pur« 
fued. 

AUedged for the defender : The proviiipn in the contra<3 being conceived 
in favours of hcrrs, cannot be claimed but by him who is aftually heir ; and 
fach a one would be liable to relieve the defender of his cautionry ; and fo 
there would be ipfo momento conjuJu> debiti & crediti. 

Anfwered for the purfucr : The caution being given at the dcfire of the 
wife's friends, for making the provifions in her contraft of fecond marriage 
efiyjdual to the children, cannot be evacuated upon pretence that they muft 
be heir before they can have a title to the provifion ; for in a fecond con- 
Irad heirs are but confidcred as bairns, and the obligenrient of relief ftrikcs 
againft the heir of the iirft marriage, who is heir general of line, and muft, 
at leaft, be firft difcuffeJ ; as a fubftitute heir of tailzie, is not liable for his 
predeccflbr's contravention of the terms thereof 

Replied : The cautioner can be no fafter bound than the father, the prin- 
cipal debtor 5 now, tho' the father was obliged to implement the central, 
by providing the fee of his eftate to the heirs,by way of deftination, he might 
thereafter difpofe on*t at his pieafure, whk:h the heirs who muft reprefent, 
eouki not quarrel : for the father and his cautioner were only liable for the 
a£lual implementing in the terms of the deftination, which being done, the 
cautioner is no further liable, nor concerned which way the father manage 
thereafter 5 and as the cautioner, had he implemented before the father's de- 
ceafe, might have operated his relief by diligence againft the father's eftate, 
the fon muft now be equally liable to relieve him. 2. Whatever might be 
pretended, that the purluer were a true creditor, who had done the firft pre- 
ferable diligence againft the apparent heir, yet the diligence being to the 
heir's own behoof, he, the heir, muft reprefent, and be liable to relieve the 
cautioner, tho* he be heir of a fecond marriage, feeing he is al b heir of line, 
and there are no children of the firft marriage. The cuftom of tailzies doe* 
not meet, becaufe, by exprcfs provifion in the tailziej^ the fubfequent heir is 
declared free of the former^s contraventions, who,, by reafon of the irritan- 
cy, forfeits his right as heir, and may be pafled by by the next heir's enter- 
ing to his, the contraveener*s predcceflbr ; whereas in contrads of marriage 
no fuch irritancies are adjeded. 

7^ I^ds foundy That the deftination in favours of heirsj tho* of a fecond 
marriage^ made thefe heirs liable fuo ordine to the cautioners in the contra^ jor 
implement^ as well as to other creditors^ March 1684, Henry Boufly contra 
Menzies. 

CCCLVIII. The Lords reduced a wife's provifion that was fomewhat ex- 
orbitant in her contraft of marriage, poji contraSium ddiium^ to an annuity 
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fuitable to the hufcand'a free eftate, March i68j, BsaWe Garjhore contra fi^eir 
of Dalrymillss relift. 

CCCLIX. In a contradt of marriage, the general claufe of parks was re- 
ft rifted to fuch parks as were not fet for rent, but only ufed for pafturing 
the huftand's own goods, March 1683, Marquis of Montrofe donatar of J5«- 
cbannan's efcheat, contra his relidl. 

CCCLX. Mary Bruce^ relidl of John M'Pher/on, having,* after his deceafe^ 
adjudged certain fums of money belonging to him for fatisfadion of bygone 
and future annuities during her lifetime of L. loooo, which the defundl was; 
obliged, in his contract of marriage, to employ upon land or annualrent to 
him or her, the longeft liver, and had not performed it. This adjudication 
was quarrelled by Patrick Hepburn^ another adjudger within year and day, 
upon this ground, That {he had not liquidate the terms, to come to a certain 
fum at the rate of fo many years ; -which is a nullity, becaufe, i. A creditor 
can no more adjudge or apprife for future annuities, than he can poind 
them. 2. There is no total fum qualified, upon which the adjudication is 
redeemable, 3. Such an adjudication could not expire in ten years. 

Anfwcred for the adjudger : The forefaid arguments take only place where 
the ground of an adjudication is obligatio dandi by payment, and not where 
it is obligatio ad faSlum prajiandum^ as this is ; and here the obligemcnt- in 
the contract to fettle a fum in favours of the wife, betwixt and fuch a day, 
became preftable in totum after elapfing of the day, altho' the particular pay- 
ments fall to be due at the feveral terms of her life, and thefe could not 
be valued eftimate to a liquid fum, it being uncertain how long (he would 
live ; and it were unreafonable, that other creditors (hoUld carry away all in 
the cafe of her furviving the years of the modification. It were alfo a de- 
feat in law, to find no diligence equal to the performance of a debt- 
or's obligement, and in this cafe the adjudication of the property of the fum, 
or of an annualrent effeiring to L. loooo out of it, is but in effedt a real fe- 
curity, and aKvays redeemable upon fecuring the adjudger by infeftment, 
conform to the obligement in her contradl of marriage. Again, an adjudi- 
cation of lands upon an obligement to difpone the fame, is not redeemable 
by payment of money, feeing the lands in fpecial are in obligatione^ which 
could not be fulfilled per equipcllens. And as there may be arreftment de^ 
claratorie before the term of payment in moveables, fo there may be an 
adjudication, which is not execution, but only a diligence. 

T^he Lords found the anjwer relevant^ and fujlained the adjudication as 
formal. 

Thereafter it was contended for the relidt : That the other pofterior dili- 
gences, tho* within year and day, could not come in pari pajju with her ad- 
judication, whereof the ground is an obligement to infeft, and not to pay, 
and not liquid to a particular fum before the leading of it j and confequent- 
ly falls not under the ad: of parliament, which feems only to refpedl dili- 
gences for liquid fums, which may be proportioned in a competition, D^- 
cefnber 12. 1677, the Lady Frazer contra the creditors of the Lord Frazer^ 
and the Lady Marr. 

Anfweredj The reafon of the z6t of parliament militates equally in all 
cafes ; and the intereft of this adjudger may receive an eftimation in a com- 
petition with other diligences. The cited pradic feems not to be well found- 
ed : befides, there is this diflference between the two cafes, that the oblige- 
ment to the Lady Frazer^ was to infeft her in particular lands in lieu of 
others renounced by her, which ftated her in the cafe of one having a 
fpecial difpofition ; whereas the obligement here is but to employ a fum in 
general. 

rbe 
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The Lords allowed the other diligences within the year to come in pari pafiu> 
January 1684, Mary Bruce contra Sir Patrick Hepburn. 

CCCLXI. A man having a bond of 3000 merks to himfelf and his wife 
in liferent, &c. whom he was formerly obliged, by contract of marriage, to 
provide to the liferent of 5000 merks, (he, after his deceafe, purfuing for 
the annualrent of the bond, the debtor pleaded compenfation upon fums be- 
longing to him which the purfuer's hufband intromitted with. 

Anjwered : The compenfation can only afFed the fee, and not the life-- 
rent, which is fecured to the purfuer by the provifion in the bond. 

Replied : 'Tis ufual for men to provide the liferent of fums to their wives,^ 
and yet being mailer of the bonds, to give them back, and uplift the money 
without the wife's confent ; and confequently they might difcharge or ex-> 
tinguifh the fame by compenfation. 

Duplied : When fuch a thing is intended, the bond ufes to bear a faculty 
to the huiband to uplift without the wife's confent, and this bond muft be 
prefumed to have been fo conceived in implement of the contrad of marri- 
age, altho' it do not exprefsly relate thereto. 

The Lords found the anfwer and duply Jor the reliB relevant^ thf no infeft^ 
ment on the bond had pajfed in her perjon^ and that the grounds of compenfation^ 
prior to the bondy could not be obtruded againji the wife^ feeing the obligement to 
pay annuak'ent to her was a paffing from all thefe grounds^ January 1684, Jean 
Callendar contra my Lord Saline's daughters. 

CCCLXII. The like to the former decifion was found two days after be-- 
twixt Jean Toung and William Tuil, with this difference, that the bond re- 
lated to the obligement in the contrad, whereby the tocher was to be fo 
employed. Fide March 29. 1626. 

CCCLXII I. In a purfuit at the inilance of a wife's executors againft her 
hufband for her paraphernalia, it was alledged for the defender, That the pur- 
fuers were cut off from any pretenfion to the paraphernalia^ becaufe the de-- 
fund had in her contract of marriage accepted of a jointure, in fatisfaftion 
of all that fhe or her executors could claim by her hufband's death, except 
the houfhold-plenifhing. 

Anfwered: The defence ought to be repelled, becaufe the claufe in the con- 
tract related only to the hufband's eftate, as is clear from the exception of 
• houfhold-plenifhing, but the paraphernalia are the wife's property. 

The Lords fujiained the anfwer. But there being fome controverfy, how 
far the wearing rings, watches, or jewels, by the wives of merchants that 
traded in fuch things, might import paraphernalia^ they remitted to fome of 
their number to fettle the parties, Jamary 1684, Afory Craig contra George 
Monteith. 

CCCLXI V. Found that omamenta morganetica were not revokable by hu- 
(bands, that they had the privilege of paraphernalia, and were not affedtable 
by the hufband's debts ^ but found, that gold gifted to a wife, even before 
marriage, not being ornamentum muliebre, was liable to his debts, if affeded 
by the diligence of creditors : but if extant at the wife's deceafe, fhould be- 
long to her executors without divifion, March 1684, inter eofdem. Hence it 
may be inferred, that if fuch gold gifted be afFcdled by the diligence of the 
hufband's creditors, it ought to be refounded by him to the wife's exe«. 
cutors. 

CCCLXV. One being obliged, in his contract of marriage,*to provided. 20000 
upon land to himfelf and his wife in liferent, and to the heirs of the mar* 
riagc in fee, with a quality. That the fame fhould be proportioned among 
the children at his fight ; and that the wife furviving fhould reflridt her- 
felf, and pafs from that part of the annualrent effeiring to the proportion 
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of the child dr children, fo ibon as they casie lo be married, and by the In- 

. feftment upon the faidcontrad, the fee is provided to the heirs and bairns ^ 

the eldeft fon pretended to be fiat of the whole fum, as the heir of proviiicn. 

Anjwered for the youngier children : That heirs in a fecond contrafi c€ 
marriage are underilood bairns in a competition among tbemfelves. z. The 
clauies in the contract referving power to the father to divide the fum, and 
in the infeftm^t to beirs and bainrs^ demonftrate the father's meaning i and 
the provifion to heirs was ratbnal, dutt the children might reprefent the fa- 
ther, and be liable to pay his debt. 3. The eldeft brother being now ge^ 
neral heir, upon the deceafe of the children of the firfl marriage, he ought 
to have no (hare of the L. 20000. 

Ibe Lords founds That the children mufi reprefent their father^ and that the 

Jum di'vided among them per capita, the father having made no divifon in bis 

JSf/(P, and that the eldefi Jon had one Jhare thereof and no mors^ February 1684, 

Scot and Arthurs contra Charles Scot of Bonnington. Fide infra^ No. 368. 

CCCLXVl. A father who was debtor to his daughter in 1000 merks, 
which fell to her by her mother's deceafe, having afterwards in her con- 
trad of marriage, dbliged himfelf to pay a greater fum in tocher ; 

The Lords found, That the father was not obliged to pay both the 1000 
merles and the tocher, becaule debitor mm prajumitur danarCy tho' the tocher 
in the contrad was accepted only in iatisfadion of what the daughter might 
fucceed to by the death of her father, without mention of what (he might 
claim through her mother's deceafe, March 1684, Robert Bortbwick contra 
jfobn Living flon. 

CCCLXVII. A fum by a firft contrad of marriage, obliged to be em- 
ployed to the man and his wife in conjundl fee and liferent, and to the heirs 
of the marriage in fee ; the daughter and only child of the marriage, after 
hoc mother's deceafe, purfued the father to provide the fee to her nominatim^ 
and to have it declared, that he could not difappoint her expedation by any 
gratuitous ,deed« 

jilledged for the defender : The obligement being in favours of heirs of 
the marriage, and no perfon appointed at whofe in(lance execution (hould 
pafs, the purfuer behoved to make up her adtive title by a fervice after the 
defender's death. 2. Tho' the money were employed in the terms of tho 
deftination) it would be liable to the father's debt, feeing the heir could 
not quarrel his predeceflbr^s deed, which himfelf is obliged to implement* 

The Lords ordained the defender to implement, only by way of defiina^ 
tion to heirs of the marriage, and gave no anfwer to the conclufion of the 
declarator, March 1684, Henty Panton contrz Francis Irvine. 

CCCLXVin. Alexander Anderjm copperfmith, having, in his firft con- 
tradt of marriage, when he had no e(late, obliged himfelf to provide the 
whole conquell to himfelf and his wife, or the longeft liver, and to the 
bairns of the marriage ; and having afterwards made large provifions to the 
children of a fecond marriage ; the daughter of the firft marriage purfued 
her father for liquidating the conqueft, and employing the fame conform to 
the deftination in the contract. 

Alkdged for the defender : That claufes of conqueft being mere deftina- 
tions, need not to be implemented ; and here the father, who was in the 
fee, had power of difpofing for rational caufes, as was found in the cafe of 
Andrew Bruce and others ; and the contravention of the obligement was on- 
ly to be confidered after the father's deceafe in particular cafes, if rational 
or not ; and the obligement in the fecond contraft could not be confidered 
as a contravention at this time, feeing the conqueft of the fecond marriage 
might anfwer the provifions thereof. 

Anfivered: 
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jSnfwered: That obli ge ments incontrads moft operate in the term$ there- 
of; and» as au obligement to employ a fpecial fum by way of deftination^ 
muft be implemented» (b, in this cafe, the obligement of conqueft to bairM 
and not to heirs, in place of all provifion, muft be particularly fulfilled. 

The Lords fmnd the defmct relevant^ and affidlzitd from the procejs^ and 
would not fo much as declare that provifions of conqueft coukl not be dif- 
appointed by irrational deeds» in refped that might incumber the defender's 
eftate in his own life ; and fuch deeds might be cognofced upon when they 
happened to emerge ; and founds That medio tempore inhibition could not be 
ferved upon the obligement (f conqueji. In this procefs it was alfo pled^ That 
the father had the power of diftribution of the cfxiqueft among his chiU 
dren according to their deferving ; and the ptirfuer having got 2500 merks 
of portion, her brother deferved all the reft *, it was an/wered^ That the 
provifion to bairns, without referving a power to portion it, divides in capita: 
but this received no interlocutor, Nomtmber 17. 1684, Alexander Anderjon 
contra his daughter, and Simpfon her fpoufe. Vide fupra^ No, 365. 

OOCLXIX. A woman in her contra£b of marriage being obliged to con- 
vey to her huiband what lands fhould happen to fall to her during the mar- 
riage ; and he being obliged to take the rights and fecurities thereof to him- 
felf and her in conjundt fee, and to the heirs and bairns in fee ; the bairns 
{Miriued the mother to denude in the terms of the provifion. 

It was alledged for the defender : That the claufe being copulative infavours 
of heirs and bairns, the purfuers muft fcrve heir to their father, tho' the 
j>rovifion would divide amongft them pro rata^ which the Lords fuftained 5 tho* 
It was replied^ That oftentimes conjundive particles are to be interpreted 
disjundive, December 1684, Ifobel Irvine oontn BeJJy M^Kitterick her mo- 
ther. 

CCCLXX. A man being obliged in his contract of marriage to em- 
ploy 1000 merks in wadfet, &c. and to take the fecurities to himfelf and 
her in conjunct fee and liferent, and to the heirs of the marriage in fee ; 
which failing, 600 merka to return to her neareft heirs, and the reft to his 
heirs whatfomever. 

The Lords founds That the bujband was jiar^ and that there being an heir of 
Jhe marriage^ who outlived the dijfobdtion thereof y thd he died before his mother^ 
the condition of the return of the 600 merks failed^ and was not purified \ albeit 
the heir was not ferved, and that the purfuer contended a fervice was necefta- 
ry to exclude the mother's heirs, February 19. 1685, "John Gordon contra the 
Laird of Drum and Auchloffin. 

Thereafter it was alledged : That a conditional return of the tocher to the 
wife was not intended by the claufe, but an abfolute fubftitution to her heirs, 
as heirs of provifion to the hu(band, fo as quandocunque haredes ex matrix 
monio defecerint^ there was place for the wife's heirs, as the laft fubftitute. 

Which alledgeance the Lords found relevant y and decerned accordingly in Ja^ 
vours of the wife's next heir^ who was not only cognofced as next to the 
wife, but alfo ferved heir of provifion to the huft)and, March 4. 1685, in- 
ter eofdem. 

CCCLXXI. A huiband, who ftood obliged by his contra<3: of marriage^ 
fufficiently to fecure his wife in a jointure, amounting to 1 000 merks a-year, 
having purchafed fome tenements and houfes in Edinburgh^ and provided 
the fame to her in liferent \ the Lords found that was not a fufiicient equi- 
valent provifion to anfwer the obligement in the contract, becaufe of the ac* 
cidents of fire, and the confiderable reparations that houfes are fubje<5t to ; 
and therefore decerned againft the huft)and's heir to fulfil the obligement in 
the wife's contrad: of marriage ; and ordained her to renounce any right to 

the 
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the tenements. Here there was a claufe in the contract. That the fund for 
the wife's jointure (hould be employed with her father's confent, which was 
not done, March i6%^y yanet Lindfay conttz John Lothian. 

CCCLXXIL Found that a wife's tocher, which her father flood obliged 
for in her contrad of marriage, was not affedable by the hufband's credi- 
tors, but with the burden of what her hufband provided to her in the faid 
contract, there being a Synallagma in the contra£i;» March 1685, Charles 
Laury contra Lawfons. Vide 346, 387. 

CCCLXXIII. One having purfued the Laird of Culteraws as executor to 
his Lady, for a legacy left by the defundt to the purfuer ; alledged for the 
defender, That there was 4000 merks of the tocher contracted by the de* 
fundi ftili unpaid, which debt muft be fatisfied before any legacy can be 
claimed. 

Anjwered for the purfuer : That law prefumes that was paid, feeing 
the marriage flood feven or eight years, and the defundi had an opulent e* 
ilate in goods and money. 

Replied : The defender knowing that his wife had the fubjedl of the exe- 
cutry, he was the lefs careful to get payment of what he wanted, and he 
is willing to make faith, that fo much of the tocher remained unpaid at her 
death. 

The Lords fuftained the alledgeance and reply made for the defender ^ he giving, 
bis oath J &c. March 1685, Culter aws contT2i fFeers. 

CCCLXXIV. Mr- Rohert Forreft Minifler, and Marion Rollo fifler to the 
Lord Rolloy being married without a contradl of marriage, fhe, after the 
marriage, renounced a comprifing fhe had for 8000 merks upon the lands of 
Bannockbum with confent of her hufband, and the money was uplifted, 
whereof they fpent 2000 merks, and lent 6000 to my Lord jibbotjhall upon 
bond, bearing the receipt of the money from Mr. Robert and his wife, and 
providing the liferent to them, and the fee to the bairns of the marriage ; 
which failing, to Mr. Robert*^ heirs and aflignies. After the death of 
Mr. Robert^ and of the children of the marriage, who died after their fa- 
ther, the relidt purfued a declarator that the 6000 merks in the hands of 
Abbotjhall was a part of her 8000 merks heritably fecured in manner above 
mentioned ; and therefore ought to belong to her, becaufe, as it fell not un-> 
dcr the jus maritiy fo it was uplifted Jlante matrimonio^ and fettled upon the 
hufband and his heirs to her prejudice \ confequently revokable as a donatio 
inter virum et uxorem. 

jilledged for the defender : That the marriage was an onerous caufe, 
which hinders revocation of deeds by way of provifion to a hufband or wife, 
when there is no contrail of marriage. 2. There is nothing fettled on the 
hufband but a liferent, and the lafl fubflitution to his heirs, failing the wife's 
own children, who were the fiars. 3. She has homologate the fettlement 
by granting difcharges of annualrent relative to the bond, fince her hufband's 
deceafe. 

Anfwered : The provifion in favours of the hufband is at leafl revokable 
in quantum it exceeds a rational tocher, and the 2000 merks fpent was fufH- 
cient to be given ex eo capite to Mr. Robert ^ who had no cflate to fecure his 
wife in. 2. The termination, failing children^ ought to have landed upon 
the wife's heirs, (he being left altogether deflitute of any fupply from the 
means of her hufband who died in debt. 3. No homologation takes off the 
benefit of revocation of a donation inter virum et uxorem^ which is allowed, 
ne mutuo amore fe fpolient^ and the difcharges were granted before the chil- 
dren of the marriage died ; and, if they had livedo 'tis like the mother would 
not have quarrelled the terms of the bond. 

The 
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The Lords found, That the 2000 merks, and the liferent of the whole 6000, 
"was a fufficient provijion in favours of the hujhand^ March 1685, Marion 
Rollock and her fpoufe, contra Mr. John Forreji^ neareil of kin to Mr. Ro-- 
bert. 

Thereafter it was alledged for the defender : That the money being up- 
lifted ipfo momento that it came to the hulband's hands, it fell under his jus 
maritiy fo as he might lend it out in what terms he pleafed. 

Anfwered for ihQ ip\xx(uzr I The money being uplifted with a defign to 
r^-employ it for the wife's own ufc, it could not fall under the jus mariti 5 
otherwife married women would be put upon a hard dilemma to lofe heri- 
table fums, either by the debtor's infolvency, or by their falling under the 
jus niariti^ if uplifted : again, if the iimple uplifting of what a wife has 
heritably fecured did make it moveable, hufbands would induce their wives 
to difponc their heritages, that the price might be carried under the jus mariti. 

Replied : When heritable fums are uplifted fante matrimonioj with a de- 
fign to be heritably re-employed, the jus mariti will be excluded therefrom; 
but, in this cafe, where no fuch defign can be proven, and there is a pre- 
fumption to the contrary, in refpeft there was no tocher, and the reliA ac- 
quiefced and homologated the manner of the re-employing, ut fupra^ the 
money ought to fall under the jus mariti. 

The Lords found the fums uplifted upon the wifes renunciation fell under the 
bujband's jus mariti, unlefs the purfuer could make it appear^ that they were 
uplifted to be re-employed otherwife than is appointed by the new bond^ whereby Jhe 
has only a liferent^ and the fee provided to the hujband's heirs^ February 1 1, 
1686, inter eofdem. 

CCCLXXV, A wife'^ father having obliged himfelf in her contract of 
marriage to pay the tocher to her and her hufcand, and £he, twenty years after 
the hufband's death, having purfued his heir to make up the deficiency of 
her jointure; alledged for the defender : The tocher being payable to the 
wife, as well as to the hufband, fbi imputet, that (he did not recover payment 
before now, that the father, the debtor, is infolvent ; and the claufe in the 
contract, that the hufband is to add to the tocher ^ imports the condition of 
payment thereof. 

Anfwered : The making it payable to the wife was but a complement, 
and jure mariti it accrefced to the hufband : again, (he was not valens agere 
during the marriage, nor obliged, either before or after, to do diligence. 

The Lords found the negligence only to be imputed to the hufband and his heirs^ 
and not to the wife ; and therefore repelled the defence^ November 1685, George 
Gowan contra Margaret Forre/l. 

CCCLXXVI. A man being obliged in his contraft of marriage to employ 
20,000 merks upon well holden land to his wife in liferent, and to the heirs 
of the marriage in fee, and execution to pafs at her father's inilance, who 
being debtor to the hufband in as much as with the tocher made 20,000 
mo'ks, gave infeftment out of his own ward-lands for the fame in the terms 
of the contradl ; the wife, after her hufband's deceafe, purfued his heir for 
implement of the contraft, in refpeft her father's lands held ward, and were 
in danger of recognition, and her hufband could not collude with him to her 
prejudice. 

Anfwered: She being infeft before the marriage by her own father, who 
might have flopt the marriage, and at whole inflance execution was ordained 
to pafs ; it muft be fuppofed, that all parties agreed to the implementing of 
the contrad: by a fecurity out of the father's lands. 

B b lie 
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T^e Lords, in this ctrcumjlantiate cafe, fmndr the infefiment cut of the nvard^ 
4ands Jufficient^ unlefi recognition be incurred^ November 1685, Lady Kirkland 
and her fpoufe contra her fon. 

CCCLXXVII. A hufband having fevcral years after his marriage pro- 
vided his wife (with whom he had made no con trad) to the liferent of a te- 
nement •pf land, without any claufe in fatisfadtion of terce and third; and 
thereafter having provided her to 3000 merks of his perfonal eftate, and to a 
liferent of the reil in fatisfadtion of the terce and third ; and there happening 
to be no children of the marriage, the relid claimed the half of the perfo- 
nal eftate. 

Alledged fi>r the defender : That {he could not have both a liferent of the 
tenement, and the half of the perfonal eftate j bccaufe, i • The infcftment 
being before the late adt of parliament, it imported an acceptation in fatis- 
fadion of terce and third, without neccflky of any exprefs claufe to that 
purpofe. ?• The laft fettlement of the perfonal eftate was a tacite re- 
vocation of the preceeding infeftraent of lifepeiyt given fiante matrimonio. 

An(wered : By our law and practic, fettlement of jointure upon wives 
without a claufe in acceptation, &c. doth not cut off the right of terce ; 
as was found in the cafes of the Lady Eleijhun, and of the Lady Craighouje. 
2. Provifions made Jiante matrimonio in favours of wives, with whom no 
contradk was made before the marriage, are not revokable as donations inter 
virum et uxorem. 

The Lords fujiained the reply, and found, That the wife bad right to hoth the 
liferent of the tenement, and to the half of the perfonal eftate, Jai^uary 1686, 
Robert and John Gillifes contra yanet Stuart. 

CCCLXXVIIL Found that a wife ihfeft m an annualrent of vidual for 
her jointure, is liable to pay aflcfsments and public burdens, as if it were 
money, February i. 16S6, the Lady ^^zw/o/t/ contra the tenants. 

CCCLXXIX. Dm)id Murray's creditors havijig adjudged his land^, and 
raifed rcdud:ion of a prior adjudication at the inflawce of Mr. Jaines Mur^ 
ray for 6000 merks, provided by David in his contra^ of marriage by 
way of dcftination to tke bairns of the marriage ; to which provifion Mr* 
yames had right by aflignation from the only child of the marriage. 

The Lords jmnd>, That the daughter's right being but a dtjiinaticn, it could 
not compete wkb the fMihers true creditors \ wid therefore reduced Mr. James'jf 
^djudxcatijon in quantum prejudicial to the true creditors, March 1^686, creditors 
of Dofoid Murray contra Mr. "^imes Murray. 

CCCLXXX* A woman having, after a treaty of fecond marriage, difpo- 
ned a caldron and fome brewing looms to her children of the firft marriage, 
teferving her li&rent-ufe thereof, and delivered the feme by an. inftrument 
of po^flaon ; and the hufband being puribed:&)r the ^me after her deceafe, 
it was alledged for the defender. That the dif^ofition was granted contra fi^ 
dem tabularum nuptialiumi for it was. after the marriage* treaty with the dc- 
fender^ and these was no contf adt ; again, the difpofition being made re^ 
tmta poffefftone, it was ikraulate, and the fttfofequent marriage was a legal a(^ 
iignation to the goods difponed; 

The Lords decerned sH' favours of the children, March 1^86^ yanet Aber^ 
cromby contra Robert Storie : but this decreet was thereafter ftopt. 

CCGLXXXr. A father having jw^ovided his eldcft daughter, in her con- 
trad: of marriage, to 3000 merks, and alfo obliged himfelf, that fhe and her 
children. [fliou£d] fucceed to a (hare of his eftate and goods, with the red: of his 
own bairns, did, at the time of hia deceafe, after the reft of his children 
were alfo provided, difpone to his eldeft fon, by a lucrative deed in liege 
pmftie, hiseftate, confifting of bonds and goods s which difpofition was 

quarrelled 
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barrelled Toy the daughter's children, as made in defraud of the obligenifent 
in their mother's contradl of marriage. 

It was alledged for th^e defenders : That the obligement imported only 
diat the daughter was not cut off from her legitim^ and the father may at 
any time in his Uege pouftie difpofe of his moveables, even titulo lucrativOy 
without regard to the kgitimy tho he could not prejudge it by a teilamen- 
tary deed. 

[Aifweredi^ The obligement imports more than a refervation of the legal 
provifion of legitim^ or third ; for the latter implies the condition, if the de- 
fun<5t have goods the time of his deceafe ; whereas by the obligement, in 
profpedt whereof the hufcand gave his wife a fuitable jointure, the wife 
and her children of the marriage are creditors, and the contraft is onerous ; nor 
is the claufe conceived thus, without prejudice^ &c. but thus, / obligeme^ &c. 

The Lords inclined to prefer the children, in rcfpeiJ^t of the obligement, 
March 1686, Irvines contra Mr. William Crawfurd. 

Thereafter it was contended for the defender : That fome rents uplifted 
for years during the father's life, were bona fide confumpti. This alledgeancc 
the Lords fuftained, inter eofdenu 

CCCLXXXIL In a purfuit at the inftance of a wife againft her huftand 
concluding. That, in refpeft he had married h^r very young, without con- 
trad or advice of friends, and got 1 2000 mcrks of portion with her, and 
had now deferted her, and was dilapidating his fortune, he might be decerned 
to fccure a liferent to her, and provifions to her children. 

7he Lords founds That the defender could not he Jo decerned ; hut that the pur-- 
juer mufi reft upon her legal pro^ifiom of terce and thirds Decen^ber 1686, 
Dr. Borthwick's wife contra the Dodor her hufeand. 

CCCLXXXIIL A man having obliged himfeff to provide 4000 merks to 
himfetf and his wife in conjun<ft fee and liferent, and to the bairns of the 
marriage in fee, and to pay t&c money to the bairns the next term after 
their mother's deceafe j flic prc-deceafing, the children purfued their father 
for payment* 

.Pledged for the defender : That the provifion to pay the 4000 merks to 
ihe purfuers, the firft term fubfequent to their mother's deceafe, fuppofed 
tier to be the furvivw, ^nd was not intcnted as a renunciation of the father's 
conjunct fee. 

The Lords found the father had the liferent of the fum during his life^ Fe- 
bruary 1687, Mn Robert Irvine contra Elifabeth and Jean Irvines. 

CCCLXXXIV. A father's difpofition ^f lands to his daughter found a ta- 
cile revocation of an anterior additional' jointure provided to his wife fiante 
matrimonioy out of thefe lands, July 168^7, Catharine Gbrdon contra her ftep- 
daughter. Fi/k No. 8*5. 

CGCLXXXV. A man having affigned to his father, by way of aliment, 
the fum* in a bond fornaerfy taken by him to his wife in liferent ftante ma-- 
trimonio, with whom* he had made no contra^ ; in a competition after his 
ifeceafe betwixt his reiift and father, it was alledged for the reli(S, That pro- 
vifions ^a;//^ matrimomo to wives having no €ontra<ft are not revocable as^ 
donatk)n&, marriage being an onerous caufe. 

Anfwered : The hufcand is fiar in the bond, and might alter. 2. The 
bond doth not relate to the marriage, and wives have the legal provifion of 
third and terce ; and here the hufband^ hath fettled on his wife a large pro- 
vifion, above what could have fallen to her by law, and in quantum the 
liferent of the bond exceeds the legal provifion, it is donatio. 

The Lords preferred the father during his life^ February 1687, George Gel- 
hxi €(mtra Davids Corfar. 

CCCLXXX:VL 
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CCCLXXXVI. George Forbes of SkelUtor being obliged, in his daughter 
yeans contradi of marriage with Duncan Scbaw portioncr of Cratbenare, to 
pay Iqoo merks of tocher, to which the huiband was to add 2000 merks, 
and employ it to him and her in conjunct fee and liferent, and to the heirs to 
be procr>eate of the marriage after their deceafe, which failing, 1000 merks 
to belong to the wife and her heirs 1 and being obliged to employ and re- 
employ the 1 000 merks of tocher at the fight of his wife's father, it fell out 
that the wife died, leaving only a daughter,who died alfo before the hufband : 
* /tEe huiband then purfued his father-in-law for the tocher^ 

Alkdged for the defender : That by the contrad, failing heirs of the mar- 
riage, the 1000 merks was to belong to the wife's heirs, and dejaBo that cafe 
hath exifled. 

Anfwered: The purfuer was fiar, and the wife's heirs were butfubftitute 
to hixn by the claufe of fucceflion, 'which jailing^ and fo had no prefent in- 
tereft during his life, and after his death mufl be liable to his debts contra- 
fted, or to be contraded for onerous or rational caufes, as in Andrew Bruce % 
cafe. 2. The condition failing heirs to be procreate^ did notexift, in fo far as 
there was a child procreate which furvived the difiblution of the marriage. 

Replied: Such provifions to wives and their heirs being onerous, they 
cannot be inefFedlual ; and whether conceived by way of fucceflion, or of a 
diftinfl: obligement, perinde eji ; for writers of contracts, efpecially in the 
HigblandSy are not obliged to know thefe fubtleties. 2. The condition fail-^ 
ing beirs of the marriagCy doth not fail by the naked exiftence of heirs ; 
but quandocunque deficiunt^ there is place for the fubftitute, 3. The other 
claufe to employ and re-employ at the Jejenders Jigbt^ imports a qualified fee in 
the hufband, and an obligement in favoursof the wife's heirs defignative, and 
not as heirs fubflitute to him. 

Duplied : That in Andrew Bruce's cafe, December i. and zi. 1680, tho* 
the obligement to re-employ was included in the contra£t, yet the Lords found 
the wife and her heirs to be heirs of provifion to the hufband. 

The Lords found the wife and ber beirs to be beirs of provifon to the bujband^ 
and decerned the nvifes father to pay the 1000 merks to the hufband^ wloo was 
conjunSi fiar thereof .\ but ordained the hufband to re-employ the jame in the terms 
of tl^e contrast 4f marriage^ ^r tc find caution for that effeB^ be being but a 
qualified fiar. And founds 7bat the exiftence of the heir of the marriage did not 
exclude the fubftitution. But they did not confider how far the wife's heir 
would be liable to the hufband's creditors, or his deeds for rational cau- 
fes. And this interlocutor diflfers fomewhat from Andrew Bruce' % cafe, where 
the Lords did not ordain him to employ either the tocher or the conquefl, 
conform to the contradl, tho' there was an obligement to employ and re- 
employ the tocher and his flock at the fight of the wife's friends, Ncvem^ 
ber 10. 1687, Duncan Scbaw contra Forbes oi SkelUtor. In the reafoning there 
was difference made between fubflitutes for onerous caufes, as to the hufband 
or granter's power of burdening them. Vide No. 390, 393. 

CCCLXXXVIL Scot of Hetberwick having, in his contraift of marriage, 
difponed his lands to heirs male, and obliged himfelf, failing fons of the 
marriage, to pay to one daughter 8000 merks at her age of fixteen years ; 
and the daughter, after her mother's death without a fon, having married 
Ogihy of Newgrange without a contradl, or the father's confent, the hu- 
fband's creditors arrelled the tocher in the father's hands, as falling under the 
jus maritiy and purfued a forthcoming. 

Alledged for the defender : That the provifion being made by him, with 
a profpedt of getting his daughter a match, it mufl be liable to the implied 
xu^ndition of a tocher, viz. that fhe be fecured in a jointure, efpecially 

here^ 
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here, where the fum was not aiHgned by the daugHCen but fell by the roar«- 
riage under her huiband's yV/i marifiy it ought to be%li$()&^-.to fuch ratioAai 
proviiions as might have been demanded and agreed to; .i£** thffre had. been 
a con tra<ft. ^ % . / / *; . . 

Anfwered for the purfuers : That marriage being a legarafrigna"tKjft;if.3ef-. 
fcdlually tranfmits the right of moveables, and the wife having takcrfhcerr f 
felf to the legal provifion of terce and third, (he cannot have the benefit of-' 
the conventional ; fo the right of the 8000 merks, which was in the wifc\ ^ 
perfon, muft fall under the huiband's y 2^^ mariti :, for altho' he hath no e- 
ftate to afford her a jointure out of, he may acquire one, and utcunque the 
tocher is his, even as (he would get a terce or third tho' (he had no tocher. 

The Lords confidcred this as a new cafe, and found, That the tocher was 
due to the hujhand\ but that it was liable f^ a provijim of jointure to the wife^ 
not exceeding the annualrent of the 8000 merh^, in cafe fl^ was not otherwifefe^ 
cured the time of her hujband's death : but did not fubjedl any part of the fee 
to that burden. The father was here debtor and contra<5tor ; but the inter- 
locutor may be drawn to the cafe of wives having no parents alive, or wi- 
dows, tho' this difference would appear, that a wife at her own difpofal, by 
marrying, feems to pafs from All conventional, exprefs, or implied fecurity, 
and to take her to the legal, November lo, 1687, the creditors of Ogihy oJF 
Newgrange, contra Scot of Hetherwick. Vide No. 346, 372. 

CCCLXXXVIII. James Tennent younger of Or;/es, being obliged in a minute 
of contract, anno 1634, with Jean Somervell to procure himfclf infeft in his 
father Johns lands, and in the conqueft, and then to infeft the heirs of the 
marriage whereupon he was inhibited iznno 1637. The father difponed a 
part of his lands to his faid fon JameSy and to his heirs male of the mar- 
riage ; which failing, to other heirs male : and thefe in the laft termination 
having failed, there was a gift of ultimus bares obtained, and a declarator 
purfued at the inftance of the donatar. 

Alledged for the heir of line female : That (he had right by the contradfc 
1634. 

Anfwered z The claufe m the contradl being but a deftination, might be 
altered by the father, who was &tr, notwithftanding the inhibition, which fell 
with the ground thereof. . 

Replied : The claufe, by the conception of it, is an exprefs obligement, 
not a deftination in the terms of which failings &c. 2. Tho' it were a defti- 
nation, it cannot be evacuate by another deftination to heirs male, more [than] 
deftinations in firft contracts can be altered by deftinations in fecond contrads ; 
and altho* fuch claufes did not hinder parents to fpend or difpone for one- 
rous caufes, or to ftrangers, yet they may beefiedual to prevent any con- 
trary deeds in favours of heirs, in tefpeS of whom thefe prior claufes are 
of the nature of obligements, and the tailzie 1637 doth not extinguifh the 
obligement in favours of heirs of the marriage by the firft minute, which is 
preftable by the heirs of tailzie, and by the donatar quoad valorem. 

2. It was alledged for the donatar : That the minute was prefcribed, not 
being purfued on within forty years. 

Anfwered: While there were heirs male living, who were alfo heirs of tail- 
zie, the female heirs of line were non valentes agere. 

The Lords confidering, that the provifion in the minute of contract 1634, 
was fomewhat more than a deftination, ordained the point to be heard in 
prefence, and, in the mean time, recommended a fettlement to the parties ; 
but fuftained the interruption of the prefcription, November 22. 1687, Tho- 
mas Somervel contra Ingle/ion and Captain Tennent. Upon the new hearing a 
point occurred^ which made them wave the import of the forefaid claufe in 

Cc the 



1 



104 CONTRAe:Tr.9 OF MARRIAGE. 

the minute, viz. Th^tibp'^ii\z\c 1637 was not of diefc lands contained in 
the minnte, Dece^^t^.itZj^ inter eofdem.t 

CCCLXXXIKI- There being a proTifion in a contrad, that in cafe the 

hu{band'H.ied«'before his wife, leaving children, one or more, unprovided, and 

jinfori^fiaAtiiliate, then (he (hould reftrift her jointure to the half ; and one 

-. ': clbSd' having furvived the father, and died within a few months after, the 

• relift was purfued to reftrifi. 

Alledged for the defender : That the deccafed furviving child being heir, 
and having both the fee and fome tenements unliferented, cannot be faid un- 
provided. 2. The claufe of the contract was calculated for a fubfiftence of 
the children, who now are dead, and fo need none. 

Anjwered : By children unprovided we are not to underftand fuch as have 
no legal provifion, but fuch as have no bonds of provifion. 

The Lards found the wife ought to reflriSl to the half November 22. 1687, 
William Robertfon contra Elifabeth Binning. 

CCCXC. A man being obliged to provide 400 merks to himfelf, and 
to the bairns to be procreate of the marriage ; which failing, the one half to 
his heirs, and the other half to hers, to be divided at the tintie of the firft 
of their deaths ; the wife's heir purfued for her half. 

Alledged for the defender : That the condition did not exift, in fo far as 
there was a child procreate that furvived the diffolution of the marriage two 
years, and was executor confirmed to his mother. 2. «The time of dividing 
being at the diflblution of the marriage, the exigence of the condition muft 
be then confidered. 

Anfwered : The fubftitution of the wife's heir by the fucceffory claufe, 
which failings 6cc. imports quandocunque deficiunt^ otherwife tailzies would be 
frequently evacuated. 

^The Lords^ in refpeB of the fpeciality of the time of dividing^ found thefub-^ 
Jlitution did expire by the child's outliving the dijfolution of the marriage ^ De^ 
cember 8. 1687, Alexander Hamilton ctmtra Andrew Wilfon. Vide No. 863. 

CCCXCI. A hulband, in his contract of fecond marriage, having provided 
his wife to a liferent of the annualrent of 3406 merks, and of the half of the 
conqueft ; and it being exprefsly declared, that he had then lands and wad<- 
fets, extending toL. 1 1000 Scots^ which (hould not be reckoned conqueft ; 
the wadfets were redeemed, and laads fold, and the money employed up- 
on perfonal fecurity, bearing date after the marriage, and mentioning, that 
it Avas the produA of the redemption or fale ; after the hufband's death, the 
wife claimed a liferent of all the fums in the feeurities bearing date after the 
marriage. 

Alledged for the defender : The L. iiooo, and all debts due at the hu- 
(band's death, whether contraded in the firil or fecond marriage, muft be 
firfl deduced ; feeing conqueft is only confidered debitis deducts. 

Anfwered : Altho' it be declared that the wadfets and others condefcend- 
ed on, extending to L. 11 000, was the hu(band's eftate at the time, yet he 
might have fpent that money 5 and the defender ought to prove, that the 
bonds in queftion were the produft of the eftate. 2. 'Tis juft that the debt 
contrafted during the firft marriage, (hould affeft the L. iiooo. 3. The 
provifion of 4000 merks to a daughter of the firft marriage, paid after the 
fecond marriage, ought to be allowed in part of the L. iiooo, which pro- 
bably was referved for the children of the firft marriage. 

T^he Lords repelled the three anfwerSy and founds That all debts rejiing at the 
hujbanis deaths ought to be paid before conquejt can be confidered \ and that he 
might portion the daughter of the firji marriage^ which portion ought to be deduced 
without diminijhing the L. i looo, before the extent ^ the conqueji c4m be confix 

dered^ 
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4er^dj ahbo* the fatter did not expnfdf brnrden the cm^fi with the prwifkm^ but 
indefinitely paid it. Here there, was no obligetnent upon him to take 
the fecurities of what he fhould conqueft to his wife in liferent ; but the 
<Jaufe is, that (he accepts of the jointure of the annualrent of 3400 merks, 
in full fatisfadion of all, &c. excepting the liferent of the half of the con* 
<]ueft, which is provided to her, December 6. 1687, Frazer contra Frazer. 
Vide No- 349, 352. 

CCCXCII. A wife being empowered in her contra^ of marriage, to difpofe 
of 1 000 merks of her todber, failing heirs procreate of the marriage, and 
there being a child of the marriage, who died before the diflblution thereof 
the wife difpofed of the 1 000 merks in favours of her brother, who pur- 
fued for it after her deceafe. 

Alledged for the hufband : That the faculty was but a condidonal nega* 
tive, never purified ^ for there were heirs procreate, in fo far as there was 
a child of the marriage, who was heir pctejtaie ; and bairns are not procre- 
ate heirs, the fenfe of the claufe being fi liberos non fufceperit^ and not Ji fi- 
ne liberis decefferit. And the Lords in TumbuIN cafe, January 2J. 1630, 
found the exiftence of a child, who died before diflblution of the marriage, 
did evacuate the provifion in a claufe Jailing heirs procreate to fucceed to 
the landsy and that by an heir to ^ceed, was underftood a child that might 
have fucceeded. 

An/wered for the purfuer : That the claufe bearing heirs and not bairnSy 
imported a furviving child. 2. It was the intereft of the wife to have power 
to difpofe of a part of her tocher, when it goes to ftrangers, which the bare 
exiftence of a child did not take off ; fo it was found in Dunfermling*^ cafe, 
June i6j6^ and January 16^2^ and in Ofwald's cafe, June ibSo^ that the 
bare exiftence of a child, dying before diftblution of the marriage, did not 
evacuate a provifion of this nature. 

Replied: The claufe in Dunfermling*s contract was in cafe of no iflfue, and 
the claufe in Ofwa/d'$ cafe was in cafe the wife deceafed without bairns 
procreate of the marriage ; both which related to the period of the difiblution 
of the marriage, and not to the time of procreation. 

lie Lords founds That the procreation and exijience of the child did evacuate 
the proFoiJion^ tbo^ it died before dijohition oj the marriage^ December 1687, Bal- 
lantyne o/'Corhoufe, contra John Scot. 

CCCXCIII. A man having obliged himfelf in his contrad of marriage, 
to provide his lands to the heirs of the marriage ; which failing, to his wife's 
heirs, executors and aftignies, did, after her deceafe, commence a declarator. 
That the claufe was exorbitant, and that the wife's heirs being liable as heirs . 
of provifion to him, he as fiar might difpofe of his eftate. 

The Loi;ds confidering, that this was a provifion in a con trad of marri- 
age, and not a mere voluntary deftination, they did not declare as was de- 
fired ; refcrving the confideration of the particular deeds when done by the 
hufi:>and, in their proper place, according as they (hould be found rational 
or not, December 1687, William Kinjman contra John Scot. Vide No. 386. 

CCCXCIV. A wife being provided to the liferent of lands, with a provi- 
fion, that in cafe there (hall be an heir male of the marriage furviving his 
father, (he Ihould be fo much reftriOed in favours of the heir male during 
his life ; and fuch an heir male having furvived his father, the father's cre- 
ditors fought to affed the fuperplus of the relid's liferent, over and above 
the reftrided quantity, during the heir male's lifetime, as being a provifion of 
aliment to him. 

Alledged for the heir male : That it could not be claimed by his father's 
creditors, feeing it proceeded from his mother. 

Anfwered : 
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Anfuoered: If fuch a preparative were allowed, parents might eafily dis- 
appoint their creditors, by providing their wives largely, with an obligement 
upon them to reftridt in favours of children. 

The Lords inclined to think, that if the wife's jointure was any wife ex- 
orbitant, the excefs provided for the children would be liable to the father's 
creditors ; but the point was not voted, June 1688, 'RsAtrt Kennedy and Fergus 
fon contra yohn Martin. 

CCCXCV. J^imes Chalmers Advocate, in his fecond contract of marriage, 
being obliged to add 20000 merks to 1 0000 merks of tocher, and to em^- 
ploy the whole at the next term after the marriage, upon good wcll-holden 
land, or other fufficient fecurity, to himfelf and his wife in conjund: fee, and 
to the bairns of the marriage in fee $ the bairn of the marriage, a matter of 
thirteen years after the death of both his parents, purfued hiis elder brother, 
heir of the firft marriage, to implement the contrad, by employing the 
L. 20000 in the terms thereof, and to pay the annualrent thereof fince 
the father's death. 

yilledged for the defender : No procefs at the inftance of the purfuer, be* 
caufe he is not cognofced a bairn of the marriage. 2. The father was obli* 
ged to provide the conquefl of the firft nuirriage to the defender, and the 
bairns of that marriage, and he had not fo much over the conqueft as was con- 
traded with the purfuer's mother. 3. The obligement being adeftination to 
the bairns of the marriage, no annualrent is due till the adual implement; 
and the purfuer might have been more diligent to have got the contract 
implemented. 

Anfwered : 'Tis notour that the purfuer is a bairn of the marriage, and 
hgth been alimented as fuch by the defender. 2. The defender is heir fer- 
ved, and fo liable to the father's obligements, tho' his eftate (hould not an- 
fwer the burden. 3. The obligement to employ L. 30000 upon land, im- 
ports that the money was not to be unprofitable ; and as it would have paid 
annualrent to the wife during her liferent, fo it ought to do to the pur- 
fuer. 

Replied : The purfuer's right is a kind of fucceftion, and differs from fuch 
an obligement in favours of a ftranger ; and being precifely to employ the 
L. 30000, he doing that fulfils it in ierminis. 

The Lords repelled the jirjl and fecond alledgeances^ in reJjeB of the replies^ 
and allowed the parties a further hearing as to the thirds concerning the armuaU 
rent of the money fmce the father's death. Thereafter an amicable fettlement 
was recommended to the parties, fuly 28, 1 68 8. 

CCCXCVI. It being provided in a contract, that the half of the tocher 
(hould return to the wife, in cafe (he died without children on life, the 
Lords found. That the exiftence of bairns, who died before the wife, did 
not evacuate the condition of the return of the tocher, as being coUata in tem-^ 
pus mortis uxoris^ July 12. 1688, JViliiam Smeiton contra Thomas Cujhney, 

CCCXCVII. A hufband being obliged to employ the tocher on fecurity 
to his wife in liferent, and to the bairns in fee, he after her death aftigned it 
for onerous icaufes, and the ailigny purfuing the cedent's father-in-law for 
payment ; 

It was alledged for the defender : That the hufband was obliged to imple^ 
ment the contrad ; and albeit he might uplift the money, there being no 
obligement upon him to re-employ, or creditors might affed it, yet it could 
not be aftigned before implement. 

Afhvered: The wife being now dead, and the obligement to employ be- 
ing but a fimple deftination quoad bairns, 'tis frufira to implement. 

The 
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^Ije Lords decerned the money to be paid to the dffign€y\ upon bis finding cauti^ 
m to be liable to the bairns for any pretence or right they had to the money after 
the father s deaths July 1688, John firown contra Alexander Young and Sir 
Mark Carfs a/pgney. 

CCCXCVlll. By contraft of marriage betwixt my Lord Collingtoun and 
his iecond Lady, my Lord having obliged himfelf to employ what he (hould 
conquifh, or any fums of money he fliould receive payment of as due to him^ 
and to take the rights and fecurities thereof to himfelf and his Lady, and 
longed liver, in conjunft fee ; and having renounced his jus mariti of thirty 
fix chalders of vidlual that ftood in the Lady's perfon, which obligement 
(he accepted in fatisfadlion of all (he could afk or claim of jointure, terce or 
third, except the houfe or park of Collingtoun ; the Lady after her hu(band's 
deceafe purfued his fon and heir, this Lord Collingtoun^ for a liferent of a great 
fum alledged conqueft by the father, the purfuer's hufband, arifing from fees 
and penfions from the King, with which he had purged old wadfets and in^ 
cumbrances updn his lands, upon thefe grounds ; i . That the money con- 
quefl muft be repute extant, in fo far as the wadfets of the lands now re^ 
deemed, arc furrogate in place thereof 5 efpecially the Lady having quit her 
terce of the lands which are now freed, and which ftie would have fallen 
to in cafe he, in contemplation of the faid obligement of conquefl, had re- 
iiounced« 2. The cafe where a wife is competently provided by her coritraft, 
obligements of conqueft do ufually admit of fome extenfion, for provifions 
to children of a former marriage, which is debitum naturaky and for rati- 
onal deeds where no fraud appears ; yet that cannot be pleaded here where 
the conquefl is the wife's principal provifion ; and it could not be efteemed 
a rational ad, to take the conqueft of the fecond marriage from the bairns 
thereof, and give it to the eldeft fon of the firft marriage. 3. The other al- 
ternative claufe, or any fums of money he Jhould receive payment of 6cc. clears 
the defign, and is exegetic of the conqueft ; and all the penfions, falaries, &c. 
were received, and were due, 4. 'Tis the general rule, That all acquired 
during a marriage, and remaining at the diflblution thereof, or employed 
to fatisfy debts of former marriages, fhould be reckoned conqueft ; and any 
fpecial exceptions are not applicable to this cafe, and never allowed but when 
the wife is aliunde competently provided by her hufband, and the difpofal 
rational ; neither of which can be here fubfumed on. Nidderfs cafe was 
among heirs of line and provifion. No, and contained other fpeciali- 

ties ; what is here advanced may be confirmed from feveral decifions, March 
4. 1623, Sieen contra Robertfon^ July 3. 1627, Lady Dunfermling contra her 
fon, January 1 1. 1632, Lady Binning contra Hadden^ and June 1676, 
Earl of Dunfermling contra Lord Cailendar. 

Anfwered for the defender : By the law and cuftom of this kingdom, no- 
thing was confidered conqueft but what remains free at the diffolution of the 
marriage, and the huft)and being fiar of the conqueft, he might fpend and 
debauch the fanie, and much more might he pay his debts contracted be- 
fore the marriage, which is a rational and prudent deed ; nor is conqueft 
(which is but fortuitous, and often adjedted as a compliment) to be confi- 
dered fo ftri<5tly as pofitive obligements. Again, nothing of the conqueft 
,was remaining ; and efto the Lord Collingtoun had cleared his old eftate of 
debt, that was rational, and was not repute conqueft in Niddery^ cafe, nor 
yet liable as Jurrogatum. 2. The Lady having the houfe and yards, and 
the liferent of the fums due the time of the contract, (which is confiderablc) 
and thirty fix chalders of vidual by the firft marriage, ftie is plentifully pro- 
vided ; whereas the defender hath a great family of children, and but a fmkll 
fortun&i 3. If the other claufe^ or to receive payment^ &c« had been exege-* 

D d tiCy 
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tic, it had been a tautology, but it is a dtilind pofitrire obligement as to a con- 
junft fee of all fums then due to my Lord that he (hould receive, which are ftiU 
in my Lord Huntley^ hands never received. 4. My Lord Collingtouny the purfu- 
^r's hulband, fold lands to the value of io,odo merks, for the payments,and her 
portion was likewife employed for that end, tho' renunciations were always 
taken, and not affignations, the hazard of conqueft not being apprehended : 
io that it cannot be prefumed that the debt was purged with conqueil-mo« 
ficy ; and to confirm what is advanced decifions were alfo adduced, February 
9. 1669, Cowan contra young J 1676, Littiejobtis cafe, Jiily 19. 1679, 

Morice contra Morke^ February \o. 1629, OUphant contra Finme, July 15, 
1673, Robertfcn contra Robertjon^ December 8, 1687, Frazer contra Fra^ 
zer^ where the conqueft of a fecond marriage employed for paying the 
debt of the firft was fuftained, tho' a confiderable eftate fell to the heir of 
4hc firft marriage, which the hu(band had before the fecond marriage. 

The Lords ajfoilzied the defender 5 upon which the purfuer appealed to the 
parliament, where the decreet was turned into a libel and reviewed. 

DECLINATORS, 

CCCXCIX. Found that by the late aft of parliament the degrees of af- 
finity reached only to that of father, fon,and brother ; and not to nephew, bro- 
ther's fon, &c. feeing properly thofe in that degree are either confanguineans^ 
or abfolute ftrangers $ e. g.z, brother-in-law's fon by my fifter is not ajlms^ 
but conjanguineus to me ; and a brother-in-law's fon by another wife than my 
iifter, is not affinis to me, but an abfolute ftranger, feeing affinstatis nuiia af^ 
finitasx it was pleaded. That by the faid ad only the affinity o{ focer^ leviry 
genery father, brother, and fon-in-law, was meant, which arifes by a con- 
jundion with a confanguinean, and not the affinity of vitrui^s, privignus, &c. 
ftep-father, ftep-fon, Gf^. But this point was not determined, Afcrrift 1682, 
Mr, Hugh Maxwell contra my Lord Newtoun ; where it was alfo debated if a 
judge might he as well declined upon his wiife's account, as upon his own^ 
March 1682. Vide No. 806- 

DECREETS. 

CCCC. Found that a purfuer ought to prove his libel, tho' not exprcfely 
denied by the defender ; and a decreet was turned into a libel, becaufe the 
libel on which it proceeded was not proven, albeit the defender did not po- 
fitively deny it in his defence,feeing his procurators did not exprefsly acknow- 
ledge it ; and the ratio r^itionis was becaufe the defence denying the libel is a 
thing of courfe, which clerks often forget to mark, or the defender's procu- 
rator forgets to make, March 1682, Frejlongrange contra Sir j^w Sinclair of 
Longformacm. 

CCCCL A decreet being obtained fiDr the demoliftiing x£ a dove-cote up- 
on a new foundation, becaufe the builder had not ten chalders of viftual, 
conform to the ad of parliament ; the Lords found. That the party was not 
t>bliged to demolifh the dove-cote, feeing the houfe might be employed to 
fome other ufe \ but decerned the defender to build up the head of the 
dove-cote, fo as doves could not enter, and to continue it fo till he acquired 
an eftate conform to the adt of parliament. Here the dove-houfe did not 
confift of a few holes, which are ufuai on the top of another houfe, but 
contained five or fix hundred holes, Nwember 1682, Durie oi Grange contra 
heritors of Burntijland. 

CCCCIL 
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CtDCXTIL In the competition betwixt the children and tbe'credhors xAMxmf^ 
v>alK December 16. 1679, the Lords having fuilained it relevant to elide a re<* 
dudtion, upon the ad: ^ parliament i6ai, of bonds of provifion granted bjr 
a father to his children, that he, at the time of granting thefe bonds, had 
an eiVate fufficient for thtfe bonds^ and all his other debts ; and having or- 
dained the creditors to condefcend upon, and bftrudi that debt the father 
then had, and the children to in(lru<^ virhat eftate he then had, there was a 
probation adduced as to both ; and particularly it was found proven, that 
the lands of MoufwaU were worth L. 2300, by the computation whereof at 
fixtcen years purchafe, it appeared, that the father had then a fufficient e« 
Aate \ (rf which decreet rcdudtion was raifed upon this reafon, that the fee 
of the lands being, at the granting of the bond of provifion, in the perfon 
ef the granter's fi>n, thefe lands could not be reckoned any part of the grant* 
er's eftate ; and feeing this rea6:»i did not concern the juftice of the Lords 
decreet, but an error in fad, as to the explication in the probation, the Lords 
ought to turn the decreet into a libelt and to confider only that part of the 
probation relating to the father's eftate : and if the fee which in the fon's 
perfon before the bond of provifion be fubducedi the father's eftate will not 
anfwer any wife to his debt; fo that the children's right ought to be redu- 
ced. And in the like cafes between the Lord Bargeny an<l Pinkel^ and alfo be- 
tween Stark of Killer months and one Heriot^ where the probation led and ad* 
vifed was found* after extra£ting to have been advifed upon a miftake, as not 
dire6b!y concerniog^ the point to have been proven by the adt, the Lords 
turned thefe decreets into libels. 

Anfwered for the children : Decreets of fcdion in foro arc the great fecu- 
rtties of people, and cannot be taken away by any pretence of miftake or in<- 
iquity* 2« 'Tis probable, tho' the decreet did not exprefs fo much, the 
Lords found the fee's being in the ion's perfon did not alter the cafe, feeing 
it was liable to the creditors redudion, as being poft cmtraSlum deintum^ and 
fo no impediment to hinder the father to grant bonds of proviHon. 

Replied : If fuch miftakes were not remedied, it were in the power of the 
clerk and the party to obtrude impertinent probations, which meet not 
the a£t, which would be a dangerous preparative. 2. The eftate could not 
be reckoned the father's, who was denuded of the fee ; and altho' the difpo- 
fttion to the fon might be reduceable, at the inftance of the granter's ante- 
rior creditors, yet the father was thereby truly denuded, and they were not 
obliged to run the hazard or expence of a tedious procefs of redudtion : for 
the father doing omne quodpoterat to denude himfelf, muft be confidered as 
an effedtiial denuding quoad him and his children ; and are not gratuitous 
bonds, tho' reduceable as lucrative deeds pojl amtraSum debitum^ at the in- 
ftance of anterior creditors for onerous caufes, computed always as a part 
of the granter's debt ? 

The Lords turned the decreet into a libel. 

In the ftrft proceis there having been two liferents condefeended on, as a 
part of the debt upon the father's eftate, the Lords did formerly modify 
the old Ladies to five years annuity, and the young Ladies to feven, altho't 
at the time of the advifing, in anno ibyg^ thefe liferents had run for twen- 
ty fix years, and the liferenters vtrcre then alive : but now they were of o- 
pinion, that all liferents in this cafe fhould be reckoned according to the 
full extent of the burden upon the eftate at the time of advifing, and fome 
confideration for the time to run after advifing : for altho' at the time of 
granting bonds of provifion, it had been rational to have confidered liferents 
according to the age of the party, feeing long life and a fudden death were e- 
qually contingent. But now» when the thing is certain^ it ought to be confi* 

dered 
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dcred as it fell ooti and if the lifcrcnter had lived but one year after the 
bond of proviiion, it ought novir to be coniidered but as the debt of one year's 
annuity, and not five or feven. But this was not voted. 

In this procefs it was alledgedj That aUho' perfons having fome debt» 
and a confiderable eftate, might difpone or grant bonds Jucrativ^y yet they 
ought not to difpofe upon the fecure, confpicuous, and acceiiible part of his 
dilate lucrativ^j and leave anterior creditors to expifcate and find out the re« 
maining part, which may be much more inconvenient for the creditors than 
what is difponed, and upon the credit whereof they lent their money : be- 
fides, there ought not to be an exaA compenfation betwixt a debtor's eflate 
and his debt, the time of his difponing lucrative, or granting fuch bonds ; 
but there ought to be a large referve to anfwer the hazards and charges that 
creditors are frequently put to, in recovering their debts after fuch fraudu- 
lent deeds, and the eftate ought likewife to be confpicuous and acceffible 
by the anterior creditors. But there was no occaiion for pronouncing inter- 
locutor upon this point yDeceml^er 20. 1682, Lord ^eenjberry and creditors of 
Moufwall contra the children. 

Thereafter the children alkdged^ That their father could not be faid to 
be bankrupt, feeing he mufl be repute to have had the fce of the eflate of 
Moufwall at the date of their bond of provifion, feeing the creditors were not 
prejudged by the difpofition to the fon, which was reducible at their in- 
ilaiice upon the adt 1621. 2. That he had a liferent by refervation, of % 
wood worth 1000 merks. 3. That he died infeft and in pofTeflion of an e- 
ftate about Dumfries^ worth 1 2000 merks per annum. 4. 1 hat he had a 
debt due to him by Hampsfield, and another by my Lord HerrieSy which 
were good debts in the year 1654, at the time of the granting the bond of 
provifion, tho* now they be grown worfe by the creditors negledh 

7'be Lords founds That the father having difponed the fee^ it could not be iooked 
upon as part of his ejiate. 2. That the fathers liferent ^ thd by rejervation^ gave 
him only right to ufe the wood for neceffary ufes^ and repairing oj boufes^ but not 
to fell the fame ^ unlefs the wood had been in ufe to be dijpofed of and divided by year^ 
ly haggs. 3. That the lands about Dumfries, which belonged to one Room of Dal- 
fwintoun, and were apprifed from him iy his own creditors^ and peaceably pof- 
fejjed by them for many years^ was not a clear and acceffible eftate^ and fo not t§ 
ie confidered as a part of the condejcendence. Here there was a great pre- 
fumption, that old Moufwall's right to tbefe lands was but a truft in his per- 
fon. 4. That the debtor having been a fnan (f a cof^derable fortune when his 
debts were contrasted, he ought not to have fecured his younger children's provi^ 
fans upon his landsy by a refervation in the eldeji Jim's infeftment of fee ^ and left 
his creditors to feek after moveable debts due to him^ mofi part whereof are now 
defperate^ without any negle& of the creditors^ who having only the benefit of a 
claufe of relief as cautioners^ could not do diligence againfl 4iny part of the debtor's 
eflate y till they were dijirejfed fever al years -after his deceafe ; befidesy fome of tbefe 
debts are confirmed by the children in their father' s teflamenty^nd uplifted: and tbefe 
bonds not being a vifible and acceffihle efiatCy the Lords preferred the creditors^ 
and reduced the children's rights in fo jar as it did prejudge interior creditors^ 
March ib%\y inter eofdem. 

CCCCIIL Mr. Thomas Learmonth having complained to the Lords by 
bill in his own name. That a decreet againil his deceafed client, the Laird of 
Ratho^ a tutor for whom he had compeared, was furreptitioufly ^xtrafted ia 
terms different from the minutes ; and thereupon the Lords having or- 
dained the decreet to be re-produced, Mr. Thomas infifled upon his new de- 
fences, which occafioned new interlocutors : but the purfuer perceiving that 
the apparent heir, who4)ruiked the defuni^'s eflate by an expired apprifing, 

lay 
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kjr by, and did net cftve any afMndiiients to (hnn a paffive title, be alk^ged, 
there could be no reAification of the' decreet, unlefs there was a lawful contra* 
drdoy, and that Mr. Thomas's mandatom as Advocate, expired with the death 
of the totor ; and tho' the defunct's other creditors fhould concur, as they 
do not, yet they could only crave that the decreet (hould be conform to the 
minutes that were pad before the defund's deceafe : but an advocate who 
bad no ihtereft could crave no rectification. 

The Lords 4Sitixred to the new re&ificatitms craved by the Advocate^ they being 
nMertMy juftj thd there was no other contradiSorj January 1684, Mr. Thomas 
Learmonth againft Thomas Wiljon and his wife. This was irregular. Cajile^ 
biih Pratt, tit. decreets. No. 33. 

CCCCIV. Found that a decreet arbitral, whereof the matter in difference 
was depending in a procefs, was not reducible upon lefion ultra dimidium^ 
more than if there had been a traafadion ; feeing the matter being uncer- 
tain and litigious, the lefion could not be known, January 1684, Agnes Baird 
contra Robert Stuart. 

CCCCV. In the reduftion of a decreet of declarator of extindion of 
an apprifing, upon this ground. That fome of the witnefies adduced in 
the probation were not purged, others had not clofed their depofitions 
with the aflertive claufe, that it was true^ and fome had not figned, nor 
fwom that they could not write $ fo that in efFed the witnefies were injura-* 
tif tho' the commifiion bore they were folemnly fworn, which is but the 
judge's afiertion. 

The IxMrds, in refped the decreet was in fbro^ and extraded feveral years 
ago, would not review the probation, November 1684, Falconer contra Ken^ 
nan 

CCCCVI. A decreet being quarrelled in the perfon of a fingular fuccef- 
(or to the obtainer thereof, upon this ground, That it was furreptitioufly ex« 
traded, without advifing the probation that was lame and defedive. 

It was anjwered : That the decreet is opponed, bearing, that the probati- 
on was advifed ; and the import of a probation by witnefies cannot be re-con- 
fidered now after twenty years, wherein it was never quarrelled. 

The Lords refufed to review the probation^ January 1685, Andrew Martin 
contra Bailie Thomas Crawjurd. Yet in the caufe between the Laird oi Troup 
and Innes^ advifed in January laft, a part of an interlocutor being quefiioned 
by a bill the next day before extrading, the Lordis, for clearing the grounds 
they went on in determining that point, read over the depofitions ; but found 
no ground to alter. 

CCCCVII. A decreet being quarrelled upon this ground, That the Lords 
had mifiaken the probation, in finding a piece of burnt land to lie within 
the purfuer's march, which is con veiled by ocular infpedion \ the Lords re- 
commended ao amicable fettlement to the parties, « and, in cafe that took no 
efied, appointed two of their number to make a new vifitation, Gordon Par- 
fon of Banchory y contra Laird o( Elfick^ March 1685. 

CCCCVIII. A decreet being ftopt upon a bill given in by the defender, 
which was ordained to be feen and anfwered, and the defender having died be- 
fore advifing of bill and anfwers, the Lords proceeded to advife then, and find- 
ing nothing alledged relevant to make any alteration of the terms of the de- 
creet, ordained the fame to be extraded without transferring pajjivi^ January 
1686, William Burgh contra Sir WiUiam Sharp. 

CCCCIX. A decreet at an afiigney's inftance, being quarrelled as ultra 

the purfuer's title, in fo far as, tho' two of four cautioners were difcharged, 

and excepted from the afiignation, and the defender, then purfuer, repre- 

fented another of thefe cautioners, decreet was taken againfi: the purfuer, 
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(then defender, who rcprefents but one of the four catitloners) for three parts 
of the debt. 

Anfwered: The reafon was competent and omitted, in refpcft the mffig- 
nation was given out in procefs, and decreet pronounced thereon in faro con* 
tentiojiojifjime. 2. Rei eft bomologata et tranfadta^ the defender having gotten 
an abatement of the fum decerned, and difcharged the decreet. 

Replied : The defender being in dolo to take out a decreet in fuch terms^ 
competent and omitted cannot be obtruded, tho^ the purfuer's advocates had not 
obfcrved the error. 2. What the purfuer did in obedience to the decreet, 
cannot be conftrudled homologation, which is aSfus voluntarius^ feeing he 
was under the lafti of a charge of horning upon the decreet at the time. 
3. The defender's dole ought to open the tranfadion ; and the purfuer now 
infifts, as reprefenting a co-cautioner, for relief of the third fhare of the o- 
ther co-cautioner now infolvent 5 and it were hard to make the purfuer pay 
four fhares, when two were difcharged, and a third cautioner infolvent. 

T[be Lords repelled the anfwer of competent and omitted^ and homologation^ in 
refpeB of the reply thereto ; but fuflained the tranfaSiion relevant^ March 1686, 
David Cricbfon contra Murray of Skirling. In this procefs the Lords founds 
That the affignation bearing, that the two cautioners Were difcharged, tho* 
for love and favour, did operate a dlfcharge of the half of the debt, and 
was more than zpaSfum de non petendo. This will be found differeat from 
Ibme former decinons, as fupra^ No. 245. Vide this cau^e 422. 

CCCCX. A perfon having poinded upon a decreet obtained ibefore a ba- 
ron court, the defender purfued a fpuilzie before the (herifF of Lanerk^ who 
found the decreet of the baron court null, and decerned in 'flie fpuilzie ; 
which decreet of fpuilzie being fufpendcd, the Lords found the /herifF» 
who is an inferior judge, could hot cognofcethe decreet of another courts 
and therefore turned the decreet of fpuilzie into a libel, February 1687, Mur^ 
rays contra Miller. 

CCCCXL In a competition againft Lady Carfe^ (he having proponed the 
peremptory defence of res judicata^ upon a decreet of ablolviture by the couit 
of Holland^ relating to the fame fubjeft ; 

It was anfwered for the purfuer : That the abfolviture in Holland proceed- 
ed on this ground. That the caufa petendi there was but a copy of a military 
teftament, which the Dutch judges looked on as a cbarta blanca^ as the decreet 
bears : whereas now the teftament rtfelf, or, which is equivalent, letters ac- 
knowledging it, and venditions of a part of the defunft's eftate by virtue of 
the teftament, and other homologations thereof are produced, which new 
grounds afford novam caufam petendi^ that by the civil law excludes the ex- 
ception of res judicata. 

The Lords repelled the defence of res judicata, in refpeSt of the anfwer^ Fe- 
bruary 1688, Sir William Binning contra Laird and Lady Carfe. Thereafter 
this affair ended in a fubmiftion. 

D E F O R C E M E N T. 

"CCCCXII. Found that a meffenger might be deforced in tTie execution 
of a poinding of goods in a (hop, when he had not his blazon at the time» 
tho' he was known in the place. But there was fome fpeciality ; for he, before 
himfelf appeared, fent a man into the (hop as his aftiftant, whom the people 
•turned out again, and conveyed away fome goods, March 1685, Robert Harfe 
contra Fork. 

CCCCXIII- 
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CCCCXIir. Found that a depofitar might have detention of jewels depo- 
sited, till he be paid gf debt owing to him by the perfon that has right to 
them, whether that perfon be he that did firft depofite them, or one come 
in his place, albeit, compenfatioa is not i\xh2MQ(Mn deptifito^ to hinder rcfti- 
tution, March 1683, Ramfay and M^GUl contra Lancelot Carkton. 

CCCCXIV. A bond of borrowed mon^^iy granted by Robert Hepburn t^ 

for the price of a tenement fold, to the granter, being left fign- 
ed hi the hands of Mr. James Elpbingjioun the writer, George Monteith^ a 
creditor of the feller, arrefled in Mr. Hepburn % hand, and got up the bond 
from Mr, Elpbingjloun^ upon a ticket to re-deliver it, and purfued a forth- 
coming of the money, 

Alledged for Mr, Hepburn : That the bond was left with him till a procu- 
ratory of rcfignation Ihould be delivered, which was wanting. 

Anfweredt Tho' the feller was oblijged to give a fufficient progrefs, and par- 
ticularly procuratories, yet the right cannot be quarrelled for want of thefe, 
he and his authors having been forty years in pofleffion, efpecially feeing 
the defender cannot prove interruption within the forty years. 2. The bond 
being in the purfuer's hand, Mr. Elphingjioun cannot qualify by any terms 
of depofitation, unlefs it be proven by the purfuer'^ oath, that it was dcpo- 
fited ; and it were dangerous to allow havers of writs, efpecially the wri- 
ters, to make terms of depofitation, when perhaps the writs were lodged in 
their hands only cuftoditz catifa. 

Replied : Where a writ in favotirs of a perfon is delivered to him, or in his 
poffeffion, which imports delivery, comes afterward in the poffeflion of a third 
party, it cannot be pretended to have been depofited by the debtor, feeing 
the witneffes infert, or others, may prove the delivery. 2. The bond in this 
<:afe is not proven to have been received from M^t /James Elphingjioun by the 
purfuer's oath, fo as he might adie(ft a quality, but by his note for re-deli-^ 
very. 3. No claufe in the bond is conceived in favours of the purfucr, who 
has only a confequential intereft as creditor to the creditor in the bond. 

Duplied: A creditor's creditor may, by arreflment or aflignation, repeat 
all defences competent to the creditor their debtor. 

The Lordsy before anfwer^ ordained the creditor in the bond to depone if it 
noas delivered to him^ or only depofted in the writer^ s hand, January 15. 1685^ 
George Monteith contra Mr. Hepburn. 

CCCCXV. It being alledged for Humbie% interdidlors, That they confent- 
ed to an alienation of lands, upon condition, that they (hould have power to 
difpofe of the price, and prefer creditors as they thought fit, and that the 
^ifpofition was depofited in Sir John Cunningham*^ hands, not to be delivered 
to Sir William Primroji^ until they had deftinated the price to what creditors 
they pleafed. 

ll)e Lords found the depofitation only probable fcripto vel juramcnto, and not 
by witnejes injirumfntary^ or others, in refpe£i the difpojition was now in the 
hands of the buyer j and the price payable to the interdiSied feller^ and the difpofi-- 
tion bore no qualified confent of the interdiSlors refetving power to apply the 
price ^ but a Jimple conjent, December 1685, M^Intofh and Drum contra Ran- 
deriloun. 

DISCHARGES. 

CCCCXVI. Found that three confecutivc difcharges for three fcveral years, 
■granted by a chaoiberlain, put in by the EngUjh the time of my Lord Mar^ 
JkalH fequeftration, did not cut off bygones, but that the purfuers might 
,purfue for the (ame. Here the difcharge for one of the years was two par- 
tial 
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tlal difcharges for twenty four bolls of viAuali which was the full teind- 
duty for that year ; which the Lords thought did not alter the cafe, feeing 
the prefuosption is from the party's having had bygones thrice under confi* 
deration wnen he granted the three difcharges, (which one difcharge for 
three years would not operate) and here bygones were four times under 
confideration, February 1682, Earl of Marjhall contn Laird of Streicban. 

CCCCXVIL A creditor having given a general difcharge to his debtor, 
for whom he was then cautioner, but not diilrefled, it was contended, That 
the general difcharge did alfo cut off the relief , of the cautioner, feeing 
the debtor was in efied bankrupt, and had fold his lands to pay his debts, 
which far exceeded the price ; and yet here was no refervation x)f cautionry 
in the difcharge. 

The Lords found the general difcharge did not extend to cautionry and reliefs 
nxihereon the granter was not difirejfed the time of the difcharge^ March 1682, 
Mr. George Oliphant contra the Lady Newtoun^ Relidl of Mr. Patrick Oli^ 
phant. 

CCCCXVIIL A perfon purfuing for a debt affigned to him by a mer- 
chant, it was alledgea by the defender. That the debt ftood difcbarged in the 
cedent's compt-books. 

The Lords finding that the book was an entire and fair merchant book, 
wherein the precife fum was marked received^ of a date anterior to the in* 
timation of the affignation, they fuflained it equivalent to a difcharge^ March 
1683, John Currier of Why t mure contra Patrick Hafyburton. 

CCCCXIX. One Downicy infeft upon an apprifing of the lands of Balco* 
my, having difponed his right to Gordon of Lepmre^ who was alfo infeft, and 
transferred the fame to Mr. William Hiefhn^ who purfued exhibition of the ap- 
prifing and grounds and warrants thereof, againft Balcomie's apparent heir. 

AUedged for the defender : That the apprifing being in the hands of the 
debtor, or his apparent heir, it was inftrumentum afud debitorem^ &c. 

Anpwered : Tho' the brocard holds in perfonal rights, tranfmififible by af- 
fignation, which may be deftroyed upon re-delivery, real rights are not ex- 
tinguifhable but by renunciations or conveyances. 

The Lords found the anfwer relevant ^ February 1684, Mr. William Gordon 
contra Mr. Robert Learmontb. 

CCCCXX. The Duke of S^ueenfberry having purfued the reprefentativcs 
of one of his father's chamberlains, to compt and reckon for his intromiili* 
ons, the defender produced a general difcharge, after the years of his fa-> 
dtory, difcharging all intromifiions as fador or chamberlain, and acknow- 
ledging compt, reckoning and payment. 

AUedged for the purfuer : That the faid difcharge was but granted in 
truft, as appears from the granter's not retiring the inftrudions. 

The Lords^ before anfwer ^ ordained the purfuer to condefcend and inftruSl his 
feveral qualifications of trufl^ March 1685, Duke of S^eenfberry contra repre- 
fentativcs of Mr. John Finlay. 

CCCCXXl. A general difcharge, by the Earl of Wintoun to Dr. Living'^ 
fioun^ of his intromifiions as factor or chamberlain for feveral years, taken 
off by qualifications, that it was given him in truft to facilitate his marriage ; 
upon which head bonds for loooo merks were alfo found to be granted in 
truft. Here the prefumpticxis of truft were violent : for, after the date of 
the difcharge, the Dodor had fubjeded himfelf to compt before my Lord 
Wintoun' s auditors, had ftill all the inftrudions, and died medio tempore at fea, 
January 1685, Earl of Wintoun contra the relid and children of Dr. L/- 
vingjlowu 

CCCCXXIL 
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CCCCXXII. A creditor having granted a difcharge to two of four cauti- 
oners for love and favour, and declared therein, that the whole debt (hould 
ftand,and be payable by the other two cautioners, the Lords inclined to think, 
that the difcharge imported a difcharge of the half, feeing it was not con- 
ceived by vi^Y oi paBum de non petendoy March 1686, Skirling contra Mr. 
Crichton. The like was found as to a co-tutor. 

CXIlCCXXIII. It was debated, if three confecutive difcharges granted by 
a fador, were not fufficient to infer payment of all bygones. But the point 
was not determined, becaufe the faftory was not produced. But it was not 
controverted but partial difcharges, relative to a certain year's rent, and a- 
mounting to the full rent, were equivalent to one total difcharge for that 
year, November 1687, Blaccader contra Sir James Cockbum. 

CCCCXXIV. In a purfuit for payment of a bond, the debtor alledged 
payment of L. 100 Sterling thereof, and for proving, founded upon a re- 
ceipt of L. 50 from James Foulis, and a holograph note written by the cre- 
ditor upon the back of the bond, bearing, that L. 50 was received from Sir 
Robert Murray. 

It was alledged for the purfuer : That the receipt and holograph note re- 
lated to one and the fame L. 50 : and th^ miftake lay here, that Sir Robert 
Murray had treated with the purfuer for 'Sir James Hacket the debtor, and 
James Foulis paid the money, and the holograph note was writ on the bond 
when it was fent to Scotland^ that the fadtor might not purfue for it. 2. The 
holograph note is not probative, becaufe not fubfcribed. 

ne Lords fuflained the note as a dijiin£l payment^ June 1688, Mr. John Cur^ 
rence contra Sir Charles Hacket. 

m 

ESCHEATS. 

CCCCXXV. Found that a bond bearing annualrcnt affigned, doth not fall 
under the affigney's fingle efcheat, and is not like a liferent aiTigned, which 
falls in the affignefy's fingle efcheat, becaufe the jus of the liferent remains 
with the liferenter, and only the profits go to the affigney, December 22. 168 1, 
Sir William Binning contra Maxwell of Calderwood. 

CCCCXXVI. Found that in a general declarator of a defundl's efcheat, 
all the neareft of kin of the fame degree, who had intereft in the executry, 
ought to be called, and that it was not enough to call the rclift, who had 
right in law to the half, there being no children; becaufe fome of the 
neareft of kin might produce a difcharge of the debt, the ground of the horn- 
ing, which would exclude the efcheat as to any part of the goods. But the 
Lords allowed them to be cited cum procejfu^ December 1682, Lord Aberdeeny 
Chancellor, contra Anne Pitcairn. 

CCCCXXVII. A hufband becoming rebel at the horn, after he had dif- 
poned feveral goods to his wife Jlante matrimonio^ the Lords found thefe 
goods fell in his efcheat, as being a tacite revocation, and a legal aflignation 
of the moveables or goods that recurred back to him jure mariti : but found. 
That the donatar ought to allow the expence of the funerals of the rebel 
who died unrelaxed, feeing in that cafe there could be no executry, and the 
donatar had gotten a lucrative difpofition of his lands. 

The Lady being provided by her contraft of marriage to the houfe and 
parks indefinite, the Lords found the provifion was to be underftood only 
of fuch parks as the hu{band kept for the ufe of his own family, and not 
of fuch as were fet out to flefhers for fatting of cattle, and that (he had 
not rent of thefc as fruSfus bona fide percepti^ even before interlocutor, in 
refpedt fhc haft a jointure payable out of the eftate by way of annualrent, in 
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payment whereof the rctvt of that park ought to be imputed, March i62^^ 
Marquis oiMontrofe^ donatar to Bucbannan\ cfchcat, contra his reli(5. 

CCCCXXV"1II. A donatar of cfcheat having purfued a fpecial declarator 
againft the rebel's relidt, it was alledged for the defender, !• It being two 
years iince her hufband's deceafe, poiTeilion of moveables is a prefutnptive 
title. 2. She had confirmed the goods as executor-creditor upon her contract 
of marriage before the gift, which legal diligence for an antecedent debt 
before the horning, muft have the fame efFe<£t againft the donatar as arreft- 
ing and poinding ; and the goods being in her own pofleffion, £he could not 
purfue herfelf. 

The Lords found the fecond alledgeance relevant ; but founds That the rebeUi-- 
on cut off the right of thirds^ fi^i^g truly the defunSl had no goodsy and the right 
of the third is but a confequential tntereft^ in cafe the hujband have goods ; altho^ 
diligence Jor pofitive obligements are allowed^ for commerce fake, to prejudge do-^ 
natars ut fupra, February 1683, George Telfer contra William Paton. 

CCCCXXIX. One Jlrnot, an apprifer of lands for a fmall fum, being 
year and day at the horn, and his liferent ekheat gifted j 

It was alledged for the rebel's creditors, who had adjudged the right of 
that appriiing pofterior to the lif^ent efcheat, That, as to the rents of the 
apprifed lands, lying in the tenants hands, the rebel could only have fo much 
of the maills and duties, as anfwered to the annualrents of the fum com- 
prifed for, in regard the fuperplus rents ought to be deduced off the (lock, 
which falls not under liferent efcheat ; altho', if the rebel had uplifted the 
whole rents from the tenants, thefe, as being moveable, would have fallen 
in the finglc efcheat. 

The Lords found the alledgeance relevant y and that the rtheTs creditors had right 
to the fuperpluSy February 1683, Hume contra Arnot. 

CCCCXXX. Found that a claufe in the procuratory of rcfignation of a 
vaffal's charter. That how oft his efcheat felly it Jhould be gifted to him gratis, or 
a general claufe therein relative to the provifions in a contraS, whereof this 
was one, is real againft Angular fucceflbrs in the fuperiority, AforfA 1683, 
Thomas Cargill contra John TuSoch and the Earl of MarJhalL The like found 
the fame month. Vide^o. 431. 

CCCCXXXI. In a general declarator of liferent efcheat, at the inftance 
of the Earl of MarjhalU and John Tulloch his donatar, contra Thomas Car- 
gill of Auchtidonaldy Vaflal to the Lord Marjhall ; 

It was alledged for the defender : That he had a claufe in his rights obli- 
ging the late Lord Afor/^^// to difpone the cafualities of the defender's ef- 
cheat, or difcharge the fame as often as it fhould fall. 

Anfwered for the purfuer : That the obligement is but pcrfonal in the 
difpofition, and not repeated in the procuratory of refignation and feifin, cither 
exprefsly or relative to the provifions in the difpofition, and fo cannot oblige 
the Lord Marjloall a fingular fucce0br, 

The Lords repelled the defence in refpeB of the anjwer, January 1685 and 
March 1685. The like in terminis found in the cafe of George Davidjon 
donatar by James Ofwaldy contra John GilmouTy March 1685. 

Thereafter it was alledged for Thomas Cargill : That there being a redu- 
dion raifed of the horning, upon which tlie efcheat fell, it ought to be 
found null, in refpedt the ground of the charge was an aflignation to a mat- 
ter of L. 40 or 50 of bygone annualrents, flowing from one who was for- 
merly denuded by an intimate aflignation in favour of another perfon, and 
fo was a nan habente potejiatem ; befides, the decreet was recovered againft the 
4:ebel when he was minor. 

Anfwered: 
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Anfwered for the purfucr : That.the efcheat is inferred from the contempt 
of the charge, altho' the debt be not due ; fw the defender ought to have 
fufpended. 

Replied : A horning will be reduced upon a prior difcharge, tho' the par* 
ty charged may be faid to be guilty of contempt and negligence, for not fuf- 
pending ; and from the fame reafon it may be pleaded, that this horning is 
null for want of a title in the charger's perfon. Again, it were hard the 
defender's liferent efcheat of 1000 merks yearly, ihould fall upon the account 
Df a pretended debt of L. 40. 

The Lords did not determine this point ; but they inclined to repel the 
reafon of redudion, March 1685, John Tullocb donatar, contra 1 homes CargiU 
of Aucbtidonald. 

CCCCXXXII. In a fpecial declarator for payment of a fum due to a re- 
bel, at the inilance of the donatar of his fingle efcheat, it was alledgedy That 
the money was acquired by the rebel after he had been year and day at the 
horn, and fo fell not under the gift of fingle efcheat. 

Anpwered : The purfuer's gift carries him to all goods and gear that (hall ' 
belong to the rebel before hisi deceafe. 2. The purfuer has alfo a gift of 
the liferent efcheat, 3. *T\s jus fertii to the defender, who has no fecond 
gift, to propone fuch an alledgeance. 

Replied : The claufe of all goods and gear tbatjhall belong to the rebel before his 
deaths is but ftyle, and by aft of exchequer and decifions fuch gifts are re- 
flridted to the rebel's goods and gear the time of the rebellion, and what he 
acquires within year and day after, 2. The liferent efcheat cannot carry 
the fum, but only the annualrent thereof, if any be. 3. The defender has 
intereft to quarrel the purfucr's want of title. 

The Lords Jujlained the alledgeance and reply made for the defender^ January 
1684, Cornelius Neilfon contra John Kennedy. 

CCCCXXXIII. Sir "John Kirk being cautioner for my Lord Kfllie for 
L. 1 0000, bearing annualrent, got a feparate bond of relief, and being dif- 
trefled, gave a bond of corroboration to the creditor j Robert JVatfon^ dona- 
tar to Sir John Kirk's fingle efcheat, purfued a fpecial declarator againfl my 
Lord Kellle's heirs. 

^Hedged for the defender : That the bond of relief fell not under the 
fingle efcheat, feeing it ought to be confidered of the nature of the principal 
bond, which was heritable quoad ffcumy by bearing annualrent. 2. Diftrefs 
withbut adlual payment by the cautioner, is not fufficient to make the fums 
of relief to fall to the donatar of his fingle efcheat in cau/a pcena infavorabi^ 
li^ tho' a fimple diflrefs quoad fbme favourable efFeds, be fufficient to make 
him creditor. 

Anfwered : The bond of relief is moveable, feeing it contains no oblige- 
ment to pay annualrent formally ; and the obligement of relief among cau- 
tioners in an heritable bond, is moveable, and after diftrefs falls under 
executry and efcheat, &c. 2. The not actual payment doth not alter the 
cafe : for upon diftrefs there is obHgatio pura et aSlio nafa, which falls in ef- 
cl^at as other moveable bonds. 

The Lords found the obligement of relief did not faU under efcheat j unlefs the re^ 
hel had paid the debt ; which defence was fuftained at the debtor's inftance, 
neither cautioner nor creditor competing, January 27. 1685, Robert Watfcn 
contra Lord Kellie. This decifion feems irregular, Cajllehilts Pratt, tit. Efcheat, 
No. 65. 

CCCCXXXIV, In a competition between one who was creditor to a re- 
bel before his rebellion, and had after it obtained a decreet of maills and duties 
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tigainft his tenants, and the donatar of the liferent efcheat, who had ralfed 
A general and fpecial declarator after the other's decreet. 

The Lords preferred the creditor in refpeSl of his legal diligence^ for the 
fame reafon that an arrefter would have been preferred ; tho* there feems 
to be this difference, that an arreftmcnt is nexus realis afficitns rem ; where- 
as the decreet gives no real intereft in the maills and duties till they be re- 
covered : and this point of fail was not clear, whether the maills and du- 
ties were for terms fubfequent to the annual rebellion, after which the 
right of liferent in the fuperior's perfon is confidered as a real public right 
of the lands, and confequently would carry the duties, and be preferred to 
a pofterior apprifing^ or voluntary right confirmed, multo magis to a perfb- 
nal creditor of the rebel's, January 27. 1685, the cafh-keeper contra Captain 
M'Reith. 

CCCCXXXV. In a fpecial declarator at the inflance of a donatar of ef- 
cheat, compearance was made for an executor-creditor, who had confirmed 
a year's rent prior to the gift, or general declarator. 

jilledged for the donatar : That as the confirmations could not exclude an- 
other executor-creditor confirming within fix months after the rebel's deceafc, 
no more could it exclude the purfuer's declarator raifed within the fix 
months. 

The Lords preferred the executor-creditor^ in refpeB the a6i of federunt con- 
cerns only the concourfe of confirmations ^ and the donatar is in caufa poenae. 

2. It was alledged for the tenants : That they mufl have allowance againft 
the executor-creditor of eight or ten years flipend to the miniftcr, for which 
they are liable. 

Anfwered: That minifters (lipends are not debitum fundij no not for the 
current year, and the executor having confirmed but one year's rent, they 
ought at moft to be liable but for a proportion of one year's ftipend. 

Replied : The tenants being liable to the minifter for all the years of their 
intromiflion, and having paid* the whole former rents to their mafter, who 
would have been obliged to relieve them if he were purfuing, confequent- 
ly the executor, who is his reprefentative, and not properly a Angular fuccef- 
for, muft allow them fo much out of the year's rent confirmed, as will an- 
fwer their relief at the hands of thc^minifler. 

The Lords allowed the retention for all bygone years ftipends^ till they be relieved 
<f the fame at the minijlers handy March 1685, Captain M^Rieth contra Ken- 
nedy of Munuifhow. 

CCCCXXXVL This point being reported, if a donatar of efcheat was 
liable to do diligence for his own debt, and for that in the horning on which 
the efcheat fell j 

It was alledged on the [one] hand : That the donatar's omiffion to intromit 
would prejudge the creditors, who are to be fatisfied by the efcheat after the 
debt in the horning on which it fell, and expences, and the donatar's other 
debt, arc paid ; and here the Laird of Sheens^ the rebel, is the donatar's bro- 
ther-in-law, whom he. fufFered to uplift the rents feveral years. 

It was anfwered for the donatar : That he did not hinder any to take a fe- 
cond gift ; and he needed not intromit, being in a different cafe from an 
executor-creditor. 

The Lords delayed the interlocutor, March 1685, Bailie Hamilton donatar, 
contra Dick of Grange. Here the gift proceeded on the donatar's own 
horning. 

It being afterwards urged for the creditors : That the donatar was both 
ae^ligent and colluded with the rebel, and in cfFed conununicated the be- 
nefit 
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irefit of the gift to him ; in fo far as he recovered decreet of fpecial de- 
clarator againft fome of the debtors, and fufFcrcd the rebel's wife to intromit 
with teinds, Gfr, and confented to the difpofitipn of a tenement in Edinburgh^ 
whereof the liferent fell under efcheat, and fufFered the rebel and his wife 
to uplift the price. 

Anfwered: That the yearly aliment of the rebel's wife and children, ap- 
pointed by the gift, exhaufted moft of the fubjeft thereof. 2. The com- 
petitors have no gift of their own, but are only included in a fecond dona- 
tar's backbond ; and therefore cannot quarrel the firft donatar. 3, The do- 
natar of Carfrae's efcheat was only found liable in diligence to impute his 
own debt as fatisfied, if he hindered another donatar to intromit, which can- 
not be alledged againft Bailie Hamilton. 

The Lords founds That in this cafe the firft donatar was liable jor negligence^ 
in Jo far as his own debt (which was the ground oj the horning on which the gift 
proceeded) extended to. And made an ad of federunt declaring, That in time 
coming, donatars (hould be liable to do diligence for their own debt : they 
£ound alfo, That the creditors in the fecond backbond had a fufjicient inter efl to 
declare the firft donatar' s gift fatisfied by his negligence j in fuffering the rebel to 
intromit with as much as would have Jdtisfied his oun debty tho' they could not 
force the donatar to denude^ except they had a gift in their own name. But it 
was not thought that donatars would be liable for diligence or negligence, in 
fo far as concerned the debts of creditors brought into the backbond, Februa^ 
ry 1686, Grange Dick contra Bailie Hamilton and Lady Sheens. Thereafter 
the Lords altered this interlocutor as to Bailie Hamilton^ negligence and omif- 
fions, which they found not to extinguifli his debt, in refpedl there was no 
prior ad: of federunt or interlocutor, to put donatars in mala fide as to omif- 
fions ; but ordained the a6t of federunt to take effedl pro futuro. 

CCCCXXXVil. In a fpecial declarator at a donatar's inftance agafnft the 
rebel's relid, it was alledged for the defender, That (he confumed and difpo- 
fed of fome part of the goods acclaimed, for the defund's funeral expences, 
her mournings, and the maintenance of the family till a term. 
. Anfwered for the purfuer : That the goods of the defund who died re- 
bel, fell to the fiflc, and could not be liable to any fuch expence. 

Replied : The goods were {o employed before the gift or declarator, and 
the defender was in bona fide to do fo, not knowing of the rebellion. 2. A 
legal third of her hulband's goods belonged to herfelf. 

The Lords fuftained the reliSi's bona fides ; but founds That the rebellion ex- 
eluded legal thirds 5 and it was not alledged^ that fhe had any obligement for her 
thirdy March 1686, Lady Eccles contra Mr. James Douglas oi Earnfiaw. 

CCCCXXXVIII. The Marquis of Douglas's gift of the liferent efcheat of 
Ltjgy Ogilvyy his vaffal living within his regality, to my Lord Torphichen^ co- 
ming to the behoof of the rebel who was not relaxed, the Marquis made a 
fecond gift for his own behoof to Mr. Patrick Shiels, who purfued a decla- 
rator. 

Alledged for the firft donatar and the rebel : That the liferent efcheat could 
not fall upon a denunciation only at the market-crofs of Edinburgh^ and not 
at the head burgh of the (hire, 2. The Marquis was denuded by the firft 
gift. 

Anfwered: By the ad 140, Pari. 8. James VL denunciations at the mar- 
ket-crofs where the juftices fit are fufficient, and the rebel was fugitive for 
murder ^ befides, ex fuperahundanti he was alfo denounced at Forfar. 2. The 
party continuing rebel, the firft gift fell again under his efcheat, fingle or 
liferent ^ to both which the Lords of regality have right. 

Gg The 
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The Lords founds Hat the gift to the rebels behoof extinguifhed bis efcbeaf^ 
Jo as the fuperior could not gift it dc novo, ^um 1687, Mr. Patrick Shieh 
contra Thomas Ogilvy of Logy. This is not cleari Ca/ilehHTs Pratt, tit. Ef- 
cheats, No. 73. 

CCCCXXXIX. James Room of Londofij having charged and denounced 
yames Weir hi8 debtor, from vtrhom James Cleland got, after the denuncia- 
tion, an affignation for a debt due before the horning, and Room having, 
fome months after the aflignation was intimated, procured a gift of efcheat 
upon his own horning j there arofe a competition between him and the 
affigney. 

Alledged for the donatar : That ahho' the Lords have preferred affignies, 
and the receivers of voluntary rights, where they recovered payment, or got 
the debt innovated by a new fecurity in their own favours, the competing 
affigney here can claim no preference, in refpedt the debt affigned is ftill 
unuplifted, and no innovation of the former fecurity made.. 

Anfwered: There is no rational difference whether the fum be uplifted or 
not ; for jus eji plene quafitum to the affignies, and the cedent's property al- 
tered by the intimated aflignation 5 nor can confumption alter the cafe, fee- 
ing the fubjedt is as much extant after a new bond as if the old had remain- 
ed. 2. Whatever might be pretended, had the donatar profecutcd his 
horning with ordinary diligence 5 yet he having lain off two years be- 
fore he obtained his gift, it were a diflurbance to commerce to find, that, 
during fb long a time, perfons might not contradl with the rebel, and re- 
ceive payment of their debt, even by voluntary aflignations \ and here the 
donatar could not as a ftranger pretend ignorance of the horning, which 
was his own deed. 

The Lordsy in refpeSl of the donatar' s fo long negligence^ preferred the ajjigney 
to him. And if the donatar had infifled upon the adt of parliament 1621, 
the fame defence of negligence would have been obtruded, December 1687, 
James Room contra Robert Cleland. Vide fupra^ No. 91, 153. 

CCCCXL. One purfued as a vitious intromittdr made this defence, That 
he had right from the donatar of the defunft's efcheat, which was declared« 
2. He was executor nominate to the defunct. 

Anfwered for the purfuer : That the gift was fimulate, and procured by 
the rebel's own means, as appears from his continuing in pofTeffion of the 
goods all his lifetime, and difpofing thereof in his teflament when he died. 

The Lords found the gift was fmulate^ and decerned againfi the defender as 
n)itiom intromittery the teflament not being confirmed now fever al years after the 
defunSl's deaths June 1688, Marion Monteith contra her brother George. 

CCCCXLI. Allan having purfued one Grier before the criminal court for 
theft, and got him declared fugitive, and denounced, upon application to the 
exchequer he procured the fugitive's efcheat to be burdened with L. 300 
Sterling in favours of himfelf, in refpeft he had lofl his goods, and been at 
great expences in apprehending the fugitive, and leading a probation of the 
theft. 'The donatar of the efcheat underflanding that Allan had tranfadled 
his damage by the flollen goods, and taken affignation to L. 1000 due to 
Grier^ he applied to the exchequer, that the moveables fallen in efcheat 
might not be burdened with any fum in favours of Allan ; but that he might 
be left to feek his recourfe againfi Grier s real eflate, viz. 8000 merks due 
to him by Maxweltoun. 

Anfwered for Allan: By the a6l 26. parliament 1661, a party purftiing a 
thief ufque ad fententiam^ ought to have fatisfaftion for his lofl goods an4 
liis expences. 

Replied: 
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Replied: The fentence againft a thief in fucb a cafe mud be upon comri* 
€tion, and declaring him fugitive is not fufficient. 

Duplied : The purfuer could do no more, and he did all that was requifite, 
having charged the thief, and led a pregnant probation in a precognition be- 
fore the Council, which would have fatisiied an inquefl ; and it was not his 
fault that the pannel was not convi<A, &eing the Council let him out of 
prifon upon caution. 

The exchequer inclined to think, that being declared fugitive was not e-- 
nough, and that the a£t of parliament required a convidion and verdid ; 
but it being informed, that the fum in Maxweltouns hand was alfo move- 
able, the vote was waved, and the L. 300 allocate upon Maxweltouti% debt, 
Augujl 10. 1688, Kirconnel Aoti^XZT contrz Allan. 

This ihould not be infert among the deciiions of the feflion^ 
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CCCCXLII. Found that from a bond fecluding executors being put in the 
tegifter, a charge is not prefumed to make it moveable, either quoad executry 
or efcheat. 2. That legitime tranfmits without confirmation. 3. That quot 
and confirmation are debts privileged, and preferable to legacies. 4. That 
obligements [to] infeft in liferent are preftable by executors, whereof heirs 
have relief, February 1687, Alexander Teaman contra Teaman and Olifhant^ 

CCCCXLIII. Thomas Murray late Bailie of Edinburgh^ having granted 
bonds of 7000 merks to each of his three daughters of the firft marriage, in 
fatisfadion of their portion natural, and what they could claim as neareil of 
kin to their father, which were paid at their refpedive marriages ; and ha- 
ving afterwards granted bonds of 7000 merks alfo to each of his three 
daughters of the fecond marriage, exprefsly in fatisfadion of legitime, &c^ 
and by his teftament having left all his fix daughters univerfal legatars, as 
the dead's part j the Lords, July 16. 1678, ^^ founds That the bonds of provi^. 
** Jion to the children of the fecond marriage^ not being granted in ledb, were 
" to be taken off the whole head of the executry y as a debt ; and that the half 
" of the free gear, after deduction of thefe and other debts^ belonged alf'cr to 
*' the bairns of the fecond marriage^ and the other half belonged to the bairns 
*^ of both marriages equally by the father s legacy J' It being afterwards found, 
upon probation, " That the bonds of provifion to the children of the fecond 
" marriage, were granted on deathbed," the children of the fecond marriage 
purfued thofe of the firft for the half of their father's moveable eftate, as 
due to them for their legitime, upon this ground. That the children of the 
firft marriage were forisfamiliate j and claimed payment of their bonds of 
provifion out of the other half, and that the fuperplus ought to be divided 
among the purfuers and defenders, conform to the univerfal legacy. 

Alledged for the children of the firft marriage : Albeit bonds of provifion 
granted on deathbed have only the eflfed of legacies, they muft be imputed 
in fatisfadion of the legitime due to the children of the fecond marriage, fo 
as they cannot claim both the half of the goods as legitime, and feek the 
bonds of provifion as legacies out d the other half as the dead's part; becaufe 
by the civil law, whatever was left by parents to their children, by teftament 
or legacy, was always imputed in fatisfadion of their legitime, as appears 
from the title^! de inofficiofo teflamento^ and the rcafon is, for that the le- 
gitime is given as a maintenance to unprovided children, which ceafes when 
they get their portions, and debitor non prcefumitur dcnare ; but what was gi-. 

ven 
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vcn by parents to their children inter vivos j was not imputed in the legitime, 
becaufe parents in liege poujiie are in expeftation to gain more means, to 
provide their other unprovided children, which cannot be pretended where 
the provifion is given in ultima voluntate 5 and yet even in that cafe, if it ap- 
peared to be the father's will, that the fame (hould be imputed in the legi- 
time, it was allowed, /. 25.^ non mortis^ ff. de inofficiofo tefiam. 2. The chil- 
dren of the fecond marriage cannot feek the benefit of the bonds of provifion 
except like wife they allow the equal divifion made by the father in his tefta- 
ment ; becaufe the bonds of provifion granted in le£lf>^ are in efFed legacies, 
and the teftament relates thereto, and both are as it were unicus contextus^ 
and legacies cannot be craved by any that does not approve the teftament, 
feeing qui approbat non reprobat ; nor can the univerfal legacy be otherwifc 
underftood than fo as to the fuperplus of the defundl's moveable eftate, more 
than pays the debt and bonds of provifion, ought to be divided equally a- 
mong the children. Again, albeit the children of the firft marriage were 
forisfamiliate by their provifion, the renunciation of their legitime in favours 
of the father himfelf might be paft from by him, as he has done by making 
an equal divifion among all his children by the teftament. 

Anfwered for the children of the fecond marriage : As the civil law dif- 
fers from ours in many things, concerning the divifion and fucceflSon in 
moveables, fo particularly in this, that any provifion left to a child on 
deathbed, cannot prejudge him of his legitime, unlefs exprcfsly declared in 
fatisfaSfion thereof ^ juft as a legacy being left to a relidl, without bearing in 
JatisfaSlion of her terce^ (he will get both the legacy and terce ; and if this 
be fuftained in favours of a wife's terce, which is, only introduced by our 
municipal law, much more ought it to hold in favours of a child's legitime, 
which is founded on the law of nature, as well as upon our law. The bro- 
card debitor non prafumitur^ takes no place here ; for the legitime is not the 
father's debt, but a legal intereft arifing to the children, by the divifion of 
the communion of goods at his death. And albeit the father appoints the 
bonds of provifion to be paid out of the firft and readieft of his moveable 
eftate, that can only be underftood in terminisjurisy and cannot prejudge the 
children of their legitime, which the father could not wrong by the tefta- 
ment ; and had the father's will been never fo exprefs, that his moveable e- 
ftate ft)ould be divided according to the bonds of provifion and teftament, 
it muft be over- ruled by our law and pradlice, which contradids fuch a me- 
thod ; fo that the bonds of provifion having only the effedt of legacies, can- 
not be imputed to the legitime of the children of the fecond marriage, but 
they ought to have the half of the father's moveable eftate as their legi- 
time, the children of the firft marriage having difcharged theirs, and the bonds 
of provifion ought to affcd the other half of the moveables, or the dead's 
part, as legacies. 

The Lords found, That albeit the bonds of provifion granted in leSo be of the 
nature of a legacy ^ and cannot prejudge the legitime , yet it being arbitrary to 
him to have granted the faids bonds of provifion, and having exprefsh declared, 
that they fi^ould be paid out of the firft and readieft of his goods ana gear y and 
debtSy which imports, that the fame fhould be fatisfied before the divifion of the 
invent ary j they found, That the bairns of the jecond marriage accepting of the 
bonds of provifion^ mujl take the fame in the order and way of his, their fa^ 
therSy appointment : and therefore found. That the bends of provifion muji deduce 
off the whole invent ary, and that the one half of the fuperpluSy after deduSlicn of 
the debts and bends of provifion, belongs to the bairns of the fecond marriage as 
their legitime j and the other half, being the defunSTs part, belongs to the bairns 

of 
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^ hofb ffktrnnges equally Ay the univerjal legacy^ February 1682, Marrays 
4:ontra Murray. 

CCCCXLIV. 7bomas IngliSj executor qua ncarcft of kin to his mother^ 
having confirmed a (hort mventary, and yet difcharged the whole debt due 
to the defunft, particularly a debt rcfting by one M^Mcrrcn^ which was not 
confirmed. His fifter Janets who had renounced, in his favours, her intcreft 
in their mother's executry, and taken the gift of his cfcheat for repairing 
the prejudice (he fuftained by the renunciation, did after his deceafe confirm 
iierfclf executrix ad <fmi£a tt non executa to the mother, and purfued Mac^ 
Morran. 

Alledged for the defender : That the purfuer was cut off from her inte- 
reft, as neareft of kin to her mother, by the renunciation to the brother, who 
had difcharged the defender- 

Anjhvered f3r the purfuer : The renunciation was granted without any o- 
nerous caufe, before the mother's deceafe, when there was only fpes fucceffto* 
mis. 2. It imports only a non repugn<mtia to the brother, in cafe he had con- 
firmed the whole eftate \ but fince he hath omitted a part, the right is de- 
volved by law on the purfuer, as now fole neareft of kin to the mother \ fo 
that the difcharge from Thomas^ who upon the event had no legal right efta- 
bliftied in his perfon, cannot fecure the defender. 

Repiied: Albeit tlie intereft of neareft of kin doth not tranfmit without 
confirmation, the brother's confirmation is aditio hareditatis mobilium^ and 
preferves his right, and tranfmits it, even as to what was not contained in the 
inventary confirmed 5 becaufe, i. By the civil law a perfon could not die pro 
parte tefiatus^ pro parte intefiatm^ and fo the adition could not be partial. 
Now Thomas hath confirmed a part fine fraude out doh. 2, Before the year 
i662, a teftament was not counted execute, even by a total confirmation, un- 
lefs there had been a fcntcnce recovered thereon ; and yet the Lords have 
fince found, that the intereft of the neareft of kin being jus janguinis^ and 
favourable, is tranfmitted by confirmation only without a fentence. Now, the 
extenfion is as rational to fuftain ^ total tranfmiiTion by a partial confirmation^ 
as it was to difpenfe with the execution by fentence. 3. The renunciation, 
tho' gratuitous, muft exclude the puriuer's pretentions, and her confirma* 
tion ad omijja accrefceth by the renunciation, and alfo the gift of efcheat| 
which was given to her for making up her lofs by the renunciation, as ap- 
pears from the backbond to the exchequer, altho', if the Commiflars had 
confirmed any other perfon, the effed of the renunciation, that is not a po- 
fitive right, would have been cut off. 

DupHed for the purfuer : i . By our law a perfon may be heres pro parte ^ both 
in heritage and moveables, 2. Confirmation being a full adition, a fentence 
was not found neceflfary in order to tranfmifiion : but there is not par ratio 
in this cafe, where the goods not confirmed are in bonis of the deceafed mo« 
ther, and fo could not be in bonis of her fon. 3. There is no reprefentation 
in moveables with us, and fo the brother's defcendents cannot compete with 
his fifter, who is the nearer degree. 4, The renunciation being no pofitive 
communicating right, but only a non repugnantia^ a paffing from the making 
a concourfe with Thomas:^ to hinder him from the executry : but he being 
dead, and the omiffa at the Gommiflar's difpofal, (who might have confirm- 
ed his own fifcal ) it was lawful for the renouncer to take the confirmation 
adomijfa tanquam quilibet \ nor did ftie in the leaft contravecn the obligcment 
in the renunciation thereby, far lefs by taking the gift of Thomas^ efcheat up- 
on his rebellion, many years before the mother's death. 

The Lords founds That the right of what was unconfirmed d:d not pafs to Tho- 
mas'/ executors by the partial confirmationy but remained in bonis of the deceajed 

H h mother^ 
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mother^ and that the gift of. efcbeat^ and the faperoenient CGnfirrndtitm ad oint£^ 
fa, did accrefce hy the renunciation quoad tbe half which was the remuncer*s in* 
terejl as nearejiof kin the time of the renunciation ; ha that the /aid gijt of ef 
cheat and confirmation fubfifed quoad Thomas'i f>arty viz. tbe other half, which the 
renunciation did not concern^ November 1686, Jngiis and Andrew Charters her 
fpoufe, contra MacMorran. 

CCCCXLV. Found that the expences of funerals, mournings, entertain* 
ment of the family to the firft term after the defun6l's death, the relidt's ly- 
ing in, and baptifm of a pofthume child, are all privileged debts, for de-* 
fraying whereof the relift had retention of the cxccutry goods fro tantOj al- 
beit the defundt was maxime oharatus, and the reli<ft had a confiderable join- 
ture \ and the creditors contended, That in refpedt of the hufband's condi- 
tion and burdens, nothing ought to have been privileged but funeral ex- 
pences, at leaft that the other debts, if allowed to be due, fhould have no 
preference, November 2. 1682, Lady Kirkland contra 7homas Burklae. 

CCCCXLVI. Mr. James Chri/iy having left Jean Chrifly, his daughter and 
only child, executor and univerfal legatar, and David Cbrijiy failing heir by 
deceafe ; Jean did execute the teilament, and obtain fentences for the de- 
funft's moveables, and died fliortly after (he had been confirmed executrix, 
and had executed the teftament, by obtaining fentences for the defunct's 
moveables 5 and Mr. James s relid brought forth a pofthume about nine 
months after his father's deceafe, called James, who was fcrved executor to 
Jean his fifter, and purfued by David CbriJly, as fubftitute to her in the of- 
fice of executry and univerfal legacy, to make payment of all Mr. James*^ 
goods and gear. 

jilledged for the defender : That as the father had preferred the defender's 
fifter to David the fubftitute, *tis prefumed, that he would multo magis have 
preferred the defender his fon ; for by the civil law ex jvpernafcefitia libero-' 
rum tefiamentum rumpitur, and in fubftitutione fidei commiffaria, the children 
of the party inftitute were always preferred to the laft iubftitute, a ftranger, 
or in a remoter degree, and donations were revokable agnatione liberorvm. 

Anfwered for David Chrifiy : This is a great novelty in our law, where 
the effedts and folemnities of teftaments are quite different from what they 
are by the civil law, in confideration of haredes fui, and other fubtilties, 
which have no foundation in our ciiftom ; and feeing the father hath not 
declared his mind as to the fuppofeable and poftible cafe of a pofthume cafus 
omijjus habetur pro omijfo. 2. As an infeftment of tailzie to Jean the daugh- 
ter, and failing of her to David, could not have been quarrelled by the poft- 
hume brother, tho* it carried away fome part of the heritage, far lefs can 
the fubftiiution to the univerfal legacy be impugned, which only affeds the 
dead's part, the fifter's legitime being tranfmitted to the defender her bro- 
ther, as her neareft of kin. Here parties are not in the cafe of the civil 
law, and the fide commiftary inftitutions ; for the fifter inftitute had no 
children -, and the magna pars bonorum was difponed^; and tranfmi/fio jure Jan-^ 
guinis is only competent to defcendents. 

The Lords having confidered this debate, demurred to determine the 
caufe 5 but refolved they would hear parties upon this point. If the tcfta- 
ment being confirmed by the fifter, and decreets taken againft the debtors 
payable to her, did eftablifti the right of the fums in her perfon, fo as they 
did no longer remain in bonis defun&i^ altho' they were neither paid to her, nor 
innovated by her ? 

Alkdged for the brother : That with us the legitime tranfmits even before 
confirmation, which is but modus acquirendi ; and tho' by tbe ancient civil 
law hareditas non adit a non tranjmittitur, yet the yVj novum allowed the 

exceptions 



E X E C U T R Y. M3 

exceptions of jus Juifatis, to which our legitime anfwcfs, jus Jbnguinis &jus 
Jeliierandi'y and the neareft of kin having right with us jure JanguiniSy it 
ought to tranfmit jure fanguinis without confirmation, as was ciecided anno 
1663, in the ca|e of £^// and Wilkie. 

jinpwered for David Chrifiy : That, hy the current of our praftice, the in- 
tereft of neareil of kin doth not tranfmit without confirmation -, and execu- 
tors recovering decreets doth execute teftament, fo as the office cannot tranf- 
mit, yet the right of the fums are not eftablifhcd in the perfon of executor 
or legatar, unlefs they be received, or the fecurities innovated. * 

The parties fettled before interlocutor, December 1682, Chrifiy contra G6r/- 
fiy. Vide No. 222, 454. 

CCCCXLVII. Found that bonds fecluding executors are not rendered 
moveable by a charge of horning, as bonds heritable by a claufe to infeft 
are. a. That an heritable bond, whereupon comprifing and infeftment had 
followed, was not made moveable by a pofterior moveable bond of corro- 
boration. 3. That an arreftment, and a fummons to make forthcoming, 
did not take off the heritable quality of a claufe excluding executors, which 
might be conceived for the fecurity of the heir, and is only taken off by in- 
novating the fecurity without excluding executors, or uplifting the fum and j 
extingulHiing the fecurity ; altho' it might be pled, that luch a procefs would 
make a bond containing an obligement to infeft, moveable. Here it was rea- 
foned among the Lords, but not voted. If a fummons for payment was equi- 
valent, quoad the effeft of making moveable, to a charge of horning ? Ra^ 
tio dubitandi^ tho' a citation, doth as effedlually fignify the creditor's defire to 
have his money as a charge of horning doth ; yet the one proceeds upon a 
decreet, and the other paffes without any decreet, "January 17. 1683, Ban^- 
nantyn contra James Bonnar*s reli<U. I 

CCCCXLVIII, Some of feveral. perfon s of the name of C(mfSy nearcft of i 

kin in the fame degree to one Clement Roucbbead, having granted an affigna- 
tion of their (hare of a bond falling under executry 10 Arthur Straittm^ and | 

the reft having after the cedents deceafe confirmed the whole, it was alkd^ 
ged by them againft Arthur Straitmy That he could have no right by the I 

affignation, the cedents having died before their intereft of neareft of kin 
was eftabli{hed in their perfons by confirmation ; (o that it could not tranf- 
mit, but remained in btmis defunSi. 

Anfwered : By the civil law dies kgati ccdit a tempore mortis tejiaforisy and 
the teftament was but modus acquirendi. 

The Lords found the purfuers who were executors had right to the whole ; and 
that Arthur Straiton had no Jhare by the affignation^ January 1683, Coats con^ 
tra Straiton. 

CCCCXLIX. Found that a child alive at the diffolution of the marriage, 
tho' it die before confirmation, makes a tripartite divifion. 2. That feeing 
bonds bearing annualrent are heritable quoad reliSlum^ and only moveable in 
favours of bairns, they always come under a bipartite divifion. 3. That a 
wife's provifion to goods and gear did not comprehend nomina debiorum bear- 
ing annualrent, December 1682, Anderfon and Ojwald contra Moriirher. 

CCCCL. A fon having purfucd his mother as executor to his father, her 
defence was. That (he acquired a comprifing in the purfuer's name by her 
own means, which (hould be imputed in fatisfadion, feeing debitor non pra* 
fumitur donare ; and the purfuer made ufe of and afllgncd the apprifing. 

The Lords fujlained the defence for the mother ; tho' the purfuer contend- 
ed, that it was prefumeable (he acquired the apprifing in his name ex pie- 
tate materna ; and here the apprifing being affigncd by a third party, bear- 
ing the mother to have purchafed it with her means, there was no occafioa 

from 
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from hence to know (he procured it to pay the debt, or for love and fa- 
vour, and now (he is dead, Februarf 1683, Hchaw contra Strait on^ 

CCCCLL Found that goods confirmed in a teftament may be proven by 
witneffes to be male appretiata^ at the tnftance of an executor ad male appre^ 
tiata^ notwithftanding of the oath given as to the value by the principal 
executor at the confirmation, that being only an oath of credulity, M^rcb 
1683, Lady Hijlefide contra LittkgilL 

CCCCLII. In a procefs for payment of a bond at the inftance of an af- 
figney, whofe aflignation was granted without an onerous caufe by the ce- 
dent on his deathbed, and intimated before his deceafe ; 

It was alledged for the debtor (with whom the cedent's neareft of kin and 
the Commiflars concurred : ) That the gratuitous aflignation granted on 
deathbed, tho* it bears no cogitatio mortis^ or injiam periculum^ muft be re- 
puted donatio mortis caufcy and be confirmed : for if fuch afTignations on 
deathbed were fuftained, without confirming, the Bi(hop would be prejud- 
ged of the quot, and creditors would want the benefit of caution, in cafe 
the ailignation were reduceable upon the ad of parliament 1621 ; whereas 
if they be confirmed, the afiigney confirmed executor would find caution, and 
other creditors would be allowed to compete with him. 2. If gratuitous 
deathbed aflignations were allowed, dying perfons would difpofe of all their 
eftate by afiignations. 3. It was found in the cafe of Rickart contra Rickart^ 
that money delivered in fpecie in leSto muft be confirmed ; and for the 
fame reafon fums afligned on deathbed are liable to confirmation. 

Anfwered for the purfuer : This afiignation being per a£ium inter vivoSy and 
not in a teftamentary way, nor bearing mortis caula^ needs no confirmation ; 
and what is done in ficknefs, not making mention of death in general, or 
in fpecial, are deeds morientis^ not mortis cauja^ and arc not to be regulated 
as teftamentary deeds, or donations mortis caufa^ which are null if the par- 
ty or creditor pre-deceafe before the granter, and liable to revocation : for 
the time of ficknefs is cequi babiky as liege pouftiey to grant deeds not pre- 
judicial to rcliifts or children ; and it were a great charge to the lieges to 
confirm particular aftignations, and rights made in leSlOy wherein dole is not 
pr^fumed, as in difpofitions omnium bonorum. 

The Lords found there was no neceffity of confirmation in the cafe. And here 
the defundl had no relidl or children, who muft be prejudged, March 1683, 
Mr. Matthew M'Kell contra Sandilands and others. 

CCCCLIII. Found that executors in Scotland need not confirm debts in 
Englandy or foreign parts, due to the defundt, feeing confirmation here would 
give them no title to fuch goods ; albeit it was alkdgedj that mobilia fequuntur 
perfonamy and executors find caution, which would be of advantage to cre- 
ditors, March 1683, Archbiftiop of Glajgow contvz Stephen Brunts/ield. Vide 
fupray No. 41. 

CCCCLIV. A bond heritable by bearing annualrent is confirmable, and 
falls under executry, if the creditor die before the term of payment ; and 
fums lent out upon heritable fecurity by a perfon in leSto agritudinisy do not 
prejudge his relidt and bairns, March 1683, Mr. ^ames Henderfon contra 
SaughtonhalL Vide No. 446. 

CCCCLV. Not only do Commiflars prefer wives for their provifions to 
the office of executors, but even in a competition between a relidl and other 
creditors, where the children were nominate and confirmed executors in a 
teftament teftamentary, the Lords would not bring in the parties pro rata^ 
but preferred the relidl primo locoy feeing the debt exceeded the eftatc, 
[March 1783, Bailie Garjlme^ ficc. cmtra Brand relidl of IVeir. But the par- 
ties 
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ties did afterwards fettle, and the point was not fully confidered. Vide 
No. 478, 

CCCCLVI. Upon the death of a perfon who obliged himfelf, by contraft, 
to difpone an apprifing to another, who obliged himfelf to pay the price to 
the feller's heirs, executors and afiignies, the buyer purfued the feller's heir 
to difpone. 

AUedged for the defender : That he cannot be obliged to difpone unlefs he 
get the price, 

Anfwered: That the obligement for the price, by the conception of it, 
belonged not to the heir, but to executors, for whom there was compear- 
ance. 

The Lords found the price^ by the conception of the obligement^ belonged to exe^ 
r«/orj, November 1683, Forbes contra Mr. James 

GCCCLVII. One having delivered a principal bond to his fon-in-law un- 
xegiftrate, who gave it up to the debtor, and got a new bond in his own 
name in lieu thereof; the creditors of the father-in-law purfued the debtor ; 
and having referred the debt to his oath, he deponed, and acknowledged the 
matter of fa<5t above mentioned. 

AUedged for the purfuers : That the haver of a principal bond wherein 
another perfon was creditor, could pretend no right thereto without an af- 
iignation ; and the debtor who got it up from another than the creditor, 
had reafon to fufpedl, that it was either found or fraudulently abftrafted. 

Anfwered for the debtor and the fon-in-law : That they offered to prove 
by witnefTes, that the father-in-law declared to them he had given the bond 
to the defender, in order to be renewed in his fon-in-law's name. 

The Lords ^ before anfiver^ ordained the ivilnejfes to be examined^ and the debtor 
to be reexamined upon that pointy February 1684, William Auld contra John 
Smith. Vide No. 467. 

CCCCLVIII. A perfon to whom another in liege pouftie difponed all his 
goods, and afSgned his bonds and tickets, having taken an inftrument of 
poiTeilion of the goods, without intimating the aflignation, and the goods ha- 
ving remained in the difponer's poffeflion till his death ; thefe, with the bonds 
and tickets, were confirmed by one as executor-dative to the difponer and ce- 
, dent, who purfued for delivery of the bonds. 

AUedged for the affigney : That the purfucr, who is an executor-dative, and 
not an executor creditor, is bound to warrant the ailignation, tho' not inti- 
mate ; and there was no neceffity of confirmation. 

T^he Lords founds That thtf the difponer remained in poffeffiony the executor-da^ 
tive^ 'who reprefents him in moveables^ could not objeSi againft the inflrument of 
pcjfeffion^ fo that there was no place for confirming the goods ; but the afjignation 
quoad nomina debitorum not being intimate in the defunSi's lifetime^ the fums 
therein were in bonis defundi, and confirmable Jor the fecurity of the debtor s 
making payment ^ but that the executor was liable for them to the ajfigney. And 
many were of opinion, that the affigney would be preferred to other credi- 
tors doing diligence againA: the executor, unlefs they had affefted the fub- 
jcft by fome preferable diligence. But the creditors were not there com- 
peting, December 1683, Thome contra Thome. 

CCCCLIX. In a competition betwixt the CommifTars of Edinburgh and 
St. Andrews^ for the power of confirming the teflament of a Scots fkipper, 
who had gone upon a voyage to Holland^ where he died before his return. 

AUedged for the CommilTar of 5/. Andrews : That the benefit of the con- 
firmation belonged to him, in refped the defun£t*s wife and family lived ii\ 
St. Andrews. 

I i Anfwered: 
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Anfwered for the CommiiTars of Edinburgh : That Edinburgh was commu" 
nis patria^ and the fkipper being forty days abroad, is prefumed to have fixed 
his domicil in Holland. 

'Replied: By the aft 98. pari. 6. James 1. the teftaments of Scot [men dy- 
ing before their return from abroad, whither they had gofte fine animo re*' 
manendi^ are to be confirmed before their ordinars : for tho' goods in Scotland 
belonging to ftrangers and foreigners, are to be confirmed by the Commif- 
fars of Edinburgh y as communis patria^ whether the owners died there or elfe- 
where j yet it is otherwife with Scots fubjefts, who go abroad Jine animo re^ 
manendi > and the ikippcr's family in Scotland took off all prefumption oif 
a defign to fet up in Holland. 

The Lords preferred the Commijfar of St. Andrews, February 1 684. 

CCCCLX. An Englijh woman, who was adminiftratrix in law to her hu- 
iband in England^ purfuing for a debt refting to herfclf in Scotland^ the de- 
fender alledged compenfation upon a debt owing to him by the purfuer's hu- 
{band, for which (he is liable as adminiftratrix. 

Anfwered for the purfuer: By the law oi England adminiftrators are not 
liable to foreign debts. 2. The purfuer cannot be liable as adminiftratrix in 
England^ for debts due in Scotland^ feeing ft)e is not confirmed executrix as 
to any fums owing there to her hufband ; and as adminiftratrix of his En- 
glijh debts, can only be purfued in England^ where he, who was an Englijh- 
man^ died. 

Tike Lords fujlained the fecond anfwer made for the purfuer^ March 1684, 
Elifabetb Dryden contra Eliot of Dunlabyres and Andrew Ainjley. 

CCCCLXI. Found that an obligement in a contraft of marriage, to em- 
ploy a fum upon infeftment, G?r. is moveable, and prcftable by executors, 
whereof the heir will have relief, March 1684, John Gordon contra Lraird of 
Drum. Vide No. 462, 

CCCCLXII. Found that an obligement to employ a fum or tocher on 
lands, &c. is moveable, and to be implemented by executors, whereof the 
heir will have relief, March 1684, Jean Anderjon contra Mr. Andrew Cant. 
Vide No. 461. 

CCCCLXIII. Found that a confirmation within year and day after the 
defunft*s deceafe, did purge vitious intromiffion, tho' the confirmation was 
pofterior to the purfuit upon the paflive title which was raifed within the 
year, January 1685, Sir Patrick Hume contra 

CCCCLXIV. Found that funeral expences of a wife dying before her hu- 
ft>and, ought to come off the head of the inventary, and that her cloaths 
^x\A paraphernalia were liable to no part thereof, January %. 1685, George 
Monteitb contra his fifters-in-law. 

CCCCLXIV. Found that the goods in a man's teftament received a bi- 
partite divifion to him and the children, in refpeft his relift had in her 
contraft of marriage renounced her third ; but in refpeft (he had got there- 
after an affignation to the half of her huft)and's goods, (he was found to 
have an half {hare, January 1685, Borihwick of Cruicijioun contra 
Craig his mother, and George Hume her huft)and. Perhaps this ftiould be 
Borihwick of Pilmotr. 

CCCCLXV. An executor nominate having expended the little free gear 
in the defunft's teftament that remained over the expence of his funerals, 
upon the education of his younger children, in refpeft no debts appeared, 
he was many years after purfued by a creditor of the defur^ft's. 

Alledged for the defender : That the teftament was exhaufted, and he ex- 
oncred. 

Anjurred 
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Anfwered for the purfucr : An executor ought not to pay debt without a 
fentcnce, unlefs contained in an inventary given up by thedcfunft; and 
the children's interefl takes only place in the cafe of free gear, and is no 
better than a legacy ; fo that the executor (hould have 'taken cautionem mu^ 
tianam for his fccurity againft creditors,, efpecially where the children had re- 
covered no decreet againft him, as is obfcrvcd by my Lord &tair in the cafe 
of Jobnjioun and the Lady Kincaid, 

Replied : The purfuer not having claimed his debt before the executor 
was denuded in favours of the children, nor for many years thereafter, he, 
the executor, cannot be prejudged for not taking caution, feeing the fuper- 
plus free gear belonged to the children, partly as their legitime, which is 
ftronger than a legacy, partly as the dead's (hare ; and in the prattick cited 
the creditor purfued foon after the confirmation ; whereas the purfuer hath 
been in mora for many years. 

The Lords ailorvoed the funeral expences to the executor ; but decerned agatnjl 
him for the fuperpks. Here the children upon whom it was expended were 
infolvent, January 1685, Mr. JameiRoJs contra Thomas Bruce in Blackball. 

CCCCLXVL In a competition betwixt an arrefter of the goods of his 
debtor dying before the forthcoming, and an executor-creditor who had con- 
firmed thefe goods, the executor-creditor craved to be preferred, in refped: 
the goods remained in bonis defunSi^ notwith (landing the arreftment, and 
the confirmation was the firft habile complete diligence. 

Anfwered: Tho' in a competition of arreftmcnts the firft complete dili- 
gence is preferable, a bare arreftmcnt, which is nexus reclis^ is preferable to 
a difparatc diligence, juft as the affigney to a fum would be preferred to one 
confirming the fame as in bonis of the cedent, who died before intimation of 
the afiignation. 

The Lords inclined to prefer the arrefter ; but the vote was delayed, March 
1685, Dtckfon oi Hartry contra Brown. 

CCCCLXVIL A relift having, as executor-creditor to her huft)and, pur- 
fued his fon of a former marriage for the fum in a bond, which ftie proved 
by his oath he had taken out when his father was dying, and [got] renewed 
in his own name without any affignation from the father. 

jilledged iov the defender : That he being creditor by his contrafl: of mar- 
riage to his father, anterior to the purfucr's marriage, might take payment 
from him, or a bond to be delivered to the father's debtor, upon which the 
defender might get payment or new fecurity. 2. The defender has a gift 
of his father's cfcheat. 

Anfwered for the purfuer : It is not denied but the defender might have 
received payment or affignation from his father ; but the bare having of the 
bond imports not the tranfmiflion of a right thereto, efpecially when it ap- 
pears not by writ or witnefTes, that the father delivered the bond ad hunc 
effeSlum. 2, The purfuer was confirmed executor-creditor before the gift 
in favours of the defender j and all the legal diligence of creditors affedling 
moveables, anterior to the gift of the debtor's elcheat, are preferable to the 
donatar. 

The Lords fafiained the fecond anfwer made for the purfuer ; which did de- 
termine the caufe without neceflity to confider the firft, November i6S^, 
Reach contra Polwart. Fide No. 457. 

CCCCLXVIII. Found that an executor-creditor could only compenfe up- 
on fuch part of the debt as he .had recovered fentence for in his own name, 
the teftament not being executum till fentence is obtained, January 1686, 
Balmadies contra Halgreen. 

CCCCLXIX. 
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CCCCLXIX. In the ndxx&ion of James Stuart's teftament, at the inftance 
of the Lady Inchdarniey his ncarcft of kin, raifed after that Alexander Nd^ 
per had recovered fcveral fums therein, by virtue of a right from Catharine 
Naper the defundl's mother and executor, the Lords reduced the teftament, 
becaufe the witneiTes infert deponed, that they fubfcribed it without feeing 
the defun£t fubfcribc. 

Thereafter Naper founded on a prior holograph teftament, wanting wit- 
neftes, bearing date a year after the detundt was fourteen years of age. 

AUedged for the purfuer : That the teftament is prefumed to have been 
made by the defundt ante pubertatem^ when he had not tejiamenti faSHonem^ 
unlefs the ufer would prove it was fubfcribed after pupillarity, for the fame 
reafon that holograph writs non probant datum^ and are prefumed to have 
been done on deathbed contra heirs ; now the neareft of kin is hares mo^ 
b ilium. 

jfnfwered : A holograph teftament was never quarrelled upon fuch a head ; 
and the fame obje<ftion might be made, tho' the teftament had born a date 
after majority : beiides, the means whereby the objedion of deathbed^ pro* 
poned by an heir, is taken off, viz. the proving that the party had the ho- 
lograph bond in his hand, while the grantcr was in liege pot^ie^ could not 
be eftedtual in the cafe of a teftament ; for it was delivered after the tefta- 
tor was fourteen years old, and might have been figned when he was un- 
der that age ; whereby no holograph teftament would be of ufe except wit- 
neflcs faw it iigned after pupillarity. 

The Lords fujiained the alledgeance again/l the holograph tejiamentj unlefs the 
executor will prove^ that it was Jigned ajter the defunSi's pupillarity y March 
1686, Lady Inchdamy contra Alexander Naper. But this teftament being 
founded on after the other was reduced, it was the more fufpe£t CafiU'^ 
bilPs Pratt, tit. executry. No, 99. Vide No, 476, 

CCCCLXX. Found that a legitime tranfixiits without confirmation, {which 
Is aditio' hareditatis in moveables) as the confequence of Jus /uitatis ; but 
that the intereft of neareft of kin requires to be tranfmitted by confirma- 
tion, March 1686, OJipbant and Teaman x:bntra beirs of Dr. Teaman. Vide 
No, 475. 

CCCCLXXI. William Gordon^ fecond fon to Freuch^ having affigned a debt 
confirmed by him in his father's teftament, to his ^Ideft brother the heir, be- 
fore the cedent had obtained a fentence for it, and the affigney being forfeit- 
ed for treafon, Colonel GrMme of Claverhouje^ the donatar of his forfeiture^ 
purfued the debtor for 'payment. 

Alledged for the defender : i.By our law executors cannot aflign ante fen^ 
tentiam. 2. The purfuer muft confirm before fentence 5 and this defence 
being againft, the purfuer's title is net jus tertii to the defender. 

Anfwered for the purfuer : The executors that have nudum, ojkium cannot 
aftign till fentence is obtained, till which Ume the teftament is looked upon 
as non executum j yet the cedent here being executor ^2^ neareft of kin, ha-- 
reditas eji adita by confirmation in the iiame of himfelf, or any other exe- 
cutor, tho' a ftranger j and his intereft as neareft of kin, tranfmits after the 
confirmation, as the right -of legitime tranfmits before, or without any con- 
firmation, albeit as to the point of execution there muft be a new confirma- 
tion of non executay when fentences are not recovered againft debtors,; and it 
may be debated, that as to the intereft of neareft of kin, or legitime, there 
needs no confirmation quoad non executa^ where the goods or debt was once 
confirmed, and the executor died before fentence, (tho' the cuftom of the 
CommiflTary court appoints confirmation of non executa in all cafes) feeing the 
Jntereft of neareft of kin is tranfmitted by confirmation ; and any executor 

may 
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may receive the Aims confirmed without ientence if the debtor pleafe, who 
will be efFedually fecured by the executor's difcharge. 2. 'Tis jus tertii to 
the debtor to require the purfuer to confirm before fentence, feeing that de« 
fence is only competent to another executor, or creditor of the defund: s and 
the Lords fentence will fecure the d^tor« 

The Lords repelled both the defender's idkdgeanus in refpeB (f the anfwers^ 
November 6« i68<6. Colonel Gramt of Ciaverbwje contra Fide 

No. 477. 

. rCCCCLXXII. A perfon named executor and univerfal legatar by his h^ 
ther, having filled up in his own name a blank moveable bond he found lying 
by the defundl, and omitted out of the teftament confirmed by him ; the 
defund's daughter did afterwards confirm the faid bond as executor ad omif- 
fa ; the fon's aiiigney purfued the debtor for payment. 

jllledgeJ for the debtor : That the fum contained in the blank bond was 
in bonis defunSi. And 2. aUedged for the filler, executor ad omtjfa^ That the 
cedent had loft his interefl in the fum, by dolf^i omitting the fame out of the 
principal confirmed teftament. 

Anfwered for the purfuer : i. 'Tis denied that the bond was blank in the 
defund's.cuftody. 2. The fon, as executor and univerfal legatar, had right 
thereto. 3. Tho' omifiions in executors, who have a naked office, are pu* 
ni(hed by the cuftom of the Commififars, yet fuch omiilions in perfons who 
have a pofitive intereft of univerfal legacy, or legitime, &r. are not prefu- 
med fraudulent, but to happen through negligence. 

^e Lords ordained trial to be taken^ if the bond was found lying blank by the 
defunB ; but founds That the fon^ the cedent^ and bis afjigney^ would^ by rcafon of 
the univerfal legacy ^ have right to the fumy tbo* not confirmed^ January 1687, 
CfiJtonbaJl znd his wife contra David OJwaU. 

CCCCLXXIL A right found conveyed by an intimate afiignation, and not 
to be in bonis of the deceafed cedent, but in the perion of the afiigney, as 
formal creditor, tho* it appeared by the afligney's oath, that the affignation 
was granted for the cedent's behoof, February 1687, Duncan Campbell contra 
Strowan Robertfon. 

CCCCLXXIIL A wife's difchargc in leSfo of all right (he had in her hu- 
sband's goods, does not hinder confirmation at her death, more than an af* 
fignation in leSlo doth hinder confirmation of the fubjed: afiigned, February 

1687, procurator-fifcal oi Peebles contra Laird of Fairingtoun. And it was 
debated,That tho' a wife hath no creditors to confirm it, or her nearefl of kin 
negledt to do it, the procurator-fifcal may confirm for fecuring her part of 
the goods. 2. That the wife's difpofition of her (hare of the goods in 
communion to her hu(band in liege pou/He^ flops confirmation ; and (he hath 
not retentam pojfefionem to infer fimulation, as when a hufband afiigns to his 
wife, February 1 687. Vide No. 474. 

CCCCLXXIV. Found that a wife may in liege ptmftie^ without an onerous 
caufe, difpone to her hufband, or his fon, ftante matrimonioj any intereft (he 
would have in her hufband's goods by her death, and that fuch a right 
needed not to be confirmed, tho' it was omnium bonorum, and not intimated, fee- 
ing it could not properly be intimated ; and thcL making mention of it ia 
the fon's contra<ft of marriage, took off the fu(picion of latency, February 

1688, procurator-fifcal of Peebles contra George Rutberfoord o( Forningtoun. 
Vide No. 473. 

CCCCLXXV. Found that a right of legitime tranfmits without confirma- 
tion. 2. That forisfamiliation of a daughter by marriage, doth not prejudge 
her portion natural^ unle(s dUcharged by her, albeit (he got a tocher, which 

K k only 
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only obliged her to collate, DecenAer 8. 1687, Ruffel contra John Brown of 
Scotjioufiy bx. Fide No. 470. 

CCCCLXXVI. A relid purfued as executrix, craved a third of the dead's 
fhare as a ftranger, viz. one not of blood to the defun£t, in fb far as her re* 
lation being diflbtved by death, (he was in the fame condition as if fhe had 
been named before the marriage ; and by the antient law the whole dead's 
part belonged to all executors, qua tales j which by the late a£t of parliament 
is reftrided to a third in favours of (Irangers. 2. Tho' (he had a (hare ju-- 
re reliBa of moveables and bonds not bearing annualrent, yet ihe has no 
intereft in the fee of fums bearing annualrent, in refped: of which (he is 
confidered as a ftranger. 

Anfweredi The reafon for allowing a third to Grangers and executors on* 
ly, is, becaufe fuch would not probably put themfelves to the trouble of ex- 
ecuting another teflament without fome benefit \ whereas a relidl-executrix 
has fufficient encouragement to do it, by her legal third*s depending on the 
confirniation, and fo cannot be confidered as a (Iranger ; and the fpeciality 
of bonds bearing annualrent doth not alter the cafe, feeing (he has her (hare 
of the annualrent of thefe, and confequently an intereft to confirm. 

T/v Lords repelled the defence in refpedl of the an/wer^ January 27. 1688, 
Inchdartiy contra Alexander Naper. Vide No. 469. ^er. If a wife having 
renounced her legal provifions, or a child forisfamiliate, who had renounced 
his legitime, or any other who had renounced their intereft of neareft of kin, 
muft by the confequence of this interlocutor be confidered as ftrangers ? 
CaJUebilCs Pratt, tit. cxecutry. No. no. 

CCCCLXXVII. Found that an executor dying pendente procejfu for a debt, 
before fentence, could not aftign, the teftament as to that part not being exe-^ 
cutunty February 16. 1682, Somervel contra Earl of Lauderdale. Fidelia. 

471. 

CCCCLXXVIIL It being contended in a debate in prefence. That wives 
were preferable creditors for their jointure, out of their hu(band's moveable 
eft ate, for thefe reafons; i. By the civil law wives had a hypotbeck in their 
hufbapd's goods. 2. Such a privilege to wives is ncccfTary, in refped they 
cannot, ^ante matrimonio^ have execution againft their hu(band's moveable 
eftate, feeing that would [revert] to the hu(bands jure mariti. 3. To fecure 
wives provifions,^^;?^^ matrimomo^vio\x\A fow divifion betwixt them and their 
hufbands ; and would render a moveable eftate ulelefs for commerce, efpe<- 
cially. to merchants, 4. The Commi(rars of Edinburgh and others, by con- 
ftant and immemorial cuftom, qua pro conjiituto bai^urj prefer wives as to 
their jointures. 

Anjhvvred : By the Roman law wives having the dominium direStum of their 
tocher when eftimated, it was juft that the dos when ajlimata^ for the benefit of 
the hufband, (hould be fecured by privileges, which yet extended to the doi 
onlv, and not to any donation ante or propter nuptias^ given the wife by her 
hufband. But the policy of our law differs in this matter from the Roman 
conftitution ; for with us wives are fecured in terce and third without any 
tocher given ; and the tacite hypothecs in the civil [law] take no place in Scot^ 
land, except in mafters renu and a few cafes i and we own but a few privile- 
ged debts, fuch as funeral expences, and the like, which is pia caufa. 2. If 
wives had a privileged fecurity for their jointure, then it would afteft lands 
and immobilia^ as by the civil law/ 3. This point was never yet decided upbn 
a full hearing before the Lords. 4. When relidls are confirmed executors- 
creditors, either alone or with preference to others, the acceptation and ho- 
mologation of thefe others fecurcs them in the one cafe, and their own di- 
ligence in the other. But this defender is confirmed executoi: (imply, not 
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qua creditor, aiid the proteftatton not- to fnrcjudge her faves only from the 
confufion. 5. The allowing fuch a privilege would endanger creditors 
and commerce, feeing it would encourage hufbands to give in their con- 
tracts of marriage large provifions to their wives, out of a profpedt to fecure a 
maintenance to them and their children \ and creditors are not fuppoied to 
know what provifions may be in contrads of marriage. 

*Tbe Lords foundy That by our law wives have m privilege or preference out 
of their bufiumd's moveables^ but according to their diligences^ and decerned ; and 
declared this to be law, which will have a retrofpe^ ad praterita^ February 
J 7. J 688, Mr. Robert Keith regent, contra Marjory Keith. By the confe- 
quence of this interlocutor, the' wives be confirmed executors-creditors, yet 
other creditors confirming within fix months, will come in pari pajfu 
with them ; and Commiflars confirmations, preferring wives in a competition 
of creditors^ will be quarrellable by redudions, wives being now in the 
iame cafe with other creditors. Viae No. 455. 

CCCCLXXIX. A legacy left by the Lady Lauderdale to the Lady Bvog-^ 
haUj in a teftament wrote by the legatar, not fuftained unlefs otherwife ad- 
miniculated ; and Lord Shombergj one of the witnefiTes, only was alive, Mr. 
Cloud being dead, February 2. 1688, Lady Booghall contra Dutchefs ofLau^ 
derda/e. 

CCCCLXXX. A perfon to whom John Suttie had difponed a confiderable 
real and perfonal eftate, to the value of L. 5000 Sterlings with the burden 
of L. 1000 Sterling to another, being purfued for the legacy y al/edged^ That 
the faid legacy was left with a view that the defender was to get the whole 
fortune, whereas the real eftate, which is the greateft part, was evided by 
the heir in a redudlion ex capite kSi ; and therefore the legacy ought to 
fufier a proportionable abatement, as being in fo far legatum rei aliena. And 
as the defender was preferred to the legatar in getting the difpofition, it is 
to be prefumed the defundt intended the greatefl £hare of the eftate for him, 
who was obliged to take the difponer's name and arms ; whereas, if the 
purfuer get the whole legacy, after the payment of debts, the defender will 
have no benefit by the difpofition. 

jinfwered : The purfuers, who are the defund's aunts, are more favour- 
able than the defender, who is a remote relation. 2. The difpofition being 
burdened with the legacy, and an irritancy adjedted in cafe it were not paid, 
that imports, that in ornnem eventum the whole legacy was to be paid. 

The Lords decerned for the whole legacy^ and ordained the defender to pay of" 
a^gn to the defunff' s ejiate^ February 1688, Stewart Kettle/ion'^ three daugh- 
ters conra James Hay* But found not annualrent due for bygones^ 

EXHIBITION- 

CCCCLXXXI. In an exhibition at the inilance of Mrs. Broomley^ again fl; 
the relid of Sir Alexander Frazer, of all deeds made by him wherein any 
claufe was conceived in favours of the purfuer. 

, uilledged for the defender : That fhe not being a Scots woman, but living 
in England iznimo remanendi^ was not liable to anfwer any purfuit here, ha- 
ving only a perfonal conclufion againft her. 

Anfwered : The defender is liable to the Scots jurifdidlion, in rcfpedt (he 
has a jointure in Scotland, againft which there might be execution for da- 
mage and intcred, in cafe (he did not exhibite. 

The Lords confidering this 'was a new cafe, delayed to determine it ; but 
they inclined to alToilzie the defender, February 1682, Mrs. Broomley contra 
Sir Alexander Frazers relift, her motheNin-law. Vide^o. 487. 

CCCCLXXXII. 
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CCCCLXXXIL In an exhibition ad deliberandam^ at the inftance of the 
'Lady Tefter^ as heir of line to the Duke of Lauderdale^ again ft qny Lord Lau» 
derdale and others» wherein (he called for the writs of lands and bonds due 
to the defunfk. 

AUedged fdr the defenders : That the defund iiad tailzied all his lands, 
not difponed to the Dutchefs, to my Lord Lauderdale and my Lord Maitland^ 
and had by a teftament made the Dutchess his executor and unirerfal lega* 
tar, io that the purfuer has nothing to enter heir to \ and therefore needs not 
deliberate about entering. 

jtnfwered: The difpofition of tailzie not being acknowledged by my Lord 
Lauderdale and Maitland^ nor infeftment taken thereon, nor the defence ]Mro- 
poned for them, it cannot be obtruded by any other. 2. Seeing the purfu-^ 
er may enter heir of line by a general fcrvicc, it concerns her to know what 
moveable eftate there is, feeing (he will get relief of the moveable debts. 

Tbe Lords Jound the difpojititm of tailzie was fufficient againfi the exhibitimi 
f>f the writs if the tailzied lands^ tho* no infeftment followed j and that my Lard 
LfZudtvd^Ae might profione the defence intra annum deliberandi, without the dan^^ 
ger of behaviour as heir--, and found/That the purfuer ought to have inJpeSion of the 
Aonds^ or of the inventary of the tejiament^ if it was given up by the defunS him^ 
Jelfy and ajfigned a term to exhibite 5 declaring ^ that the de fender Sy upon pnh 
duStion of the difpofition of tailzie and tejlament^ Jhould be obliged to produce 
no further y unlefs tbefe were quarrelled^ March 1683, Lady Yejler contra Lord 
Lauderdale and others. 

Thereafter the Lords 'found,Ti^/»^w the annus deliberandi being expired^the 
difpofition of tailze muji be owned [by the heirs^ under the hazard of apajjive title^ 
or byfome of his creditors^ if any bad adjudged the fame \ and found the nomination 
in the tejlamenty tho* net confirmed^ might binder the apparent heir to get infpe^ 
Bion of the moveable bonds^ February 1684, partibus ut fupra. Vide No. 483, 

484- 

CCCCLXXXIII. In an exhibition ad deliberandum^ at the inftance of the 

Lady Te/ler^ againft theDutchefs oi Lauderdale^ of bonds granted to the Duke» 

and in the defender's cuftody. 

Alledged for the defender : That (he had a difpofition and adignation to 
all fums of money belonging to the Duke, and confequently to nomina debi^ 
torum. 

Anfwered: By fums of money nothing can be widerftood but (urns lying 
by the defunct ki fpecie. 

l^he Lords ^ before anfwer to the import of the claufe^ ordained the defender to 
exhibite ad deliberandum, March 1^84, Lady Tefier contra Duichefs of Lau^ 
derdale. 

The Lady Tefier having infifted in the exhibition, it was alledged for the 
defender:: That the purfuer having granted a bond to found a real diligence 
againft her father's eftate, and being charged thereon, and renouncing, Ihe 
ought not to have infpedion ; for this is not like the renunciation of an ap- 
parent heir charged by a creditor. 

Anfwered : That an apparent heir renouncing to one, may either renounce 
to another, or enter heir in obedience to the charge, and fo may deliberate a^ 
'bout entering, and ought to have infpedion. Agam, apparent heirs grant* 
ing of bonds to adjudge their predeceflbr's eftate upon, infers no paffive, 
unlefs they come to poflefs, or intromit by virtue of the right, as is clear 
from the zCt of federunt. 

TAtf Lords found the defender ought to take a term in the exhibition^ March 
1685, Lord and Lady Tefier contra Lord Lauderdale and others. Vide No* 
.482, 484. 

CCCCLXXXIV- 
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CCCCLXXXIV. Found that the defender in a common exhibition, with- 
out a declarator, was not obliged to depone if he had the writs called for 
before citation, «and what he did with them, fo as the Lords might judge 
if he put them away fraudulently $ but that the defender might, according 
to the old ftyle, depone that he did not put them away fraudulently, with- 
out deponing if he had them before citation, December 1685, Lord Te/ier 
contra Lot A Lauder dak. Vide No« 482, 483, But now the ad of feder unt 
regulates the matter. Vide No. 485. 

CCCCLXXXV. The Lords finding that deponents in exhibitions did 
£bmetimes prevaricate in that part of the oath of iraudfully putting away, 
making thcmfelvcs judges of the fraud, , recommended to the Lords-exami- 
tiators to put the defender in .an exhibition to anfwer as to the way and man- 
ner of putting the writs called for away, and whom they gave them to, that 
the purfuer might find them out, and the Lords judge if there was any 
fraud ufed in putting them away before citation, Juiy 1687, Laird of P//- 
trevy contra Tbomjon of Milndeans j and in February 1688 an'adt of feder unt 
was made. 

CCCCLXXXVL Major Grant having got from the Laird of Buchanan a 
difpofition of lands redeemable by the granter's heirs, and the charter-cheft 
delivered to him, he difponed his right to the Marquis of Montrofe^ againft 
iwhom Bucbannan's daughter puriued an exhibition ad deliberandum. 

jilkdged for the defender : That the purfuer could have no infpeftion of 
papers but fuch as contained claufes in her favours, or were in the defundt^s 
poflcilion at his deaths which the charter-cheft was not. 

The Lordsy in refpeS the Grant'j right was redeemable^ found the charter^che/i 
^as the common evidence both /or the right to Grant, and the reverfon in ja^ 
vours of the purfuer 5 and therefore decerned^ Jean Buchanan contra the Marquis 
of Montr ofe, January 1683. 

CCCCLXXXVIL In an exhibition raifed by Captain Toung^ of a teftament 
made by John Scouler at Rowan^ againft Mr. Arnold a Frenchman^ there being 
no compearance for the defender, the purfuer gave in a bill to the Lords, re- 
prefenting. That Arnold colluded with fome perfons at Rowan^ to fupprefs Mr. 
Scouler s teftament, and was withdrawing his cfFedts out of Scotland ; fo that 
when he (hould be holden as confefTed upon the having of the teftament, he 
would have no eftate here to be affeded for damage and intereft : and therefore 
craving, that the petitioner might be allowed to retain any of Arnold's effeds 
that were in his own hand, till the event of the exhibition, and to arreft fuch 
as were in other hands, till the defender found caution judicio Jifti & judi- 
catum fohi. 

Anfwered for Mr. Arnold: That he being a ftranger Frenchman^ not liable 
to the Scots laws, either ratione originis or domicilii^ was not bound to com- 
pear ; and tho' the fefiion be forum competens to all caufes concerning lands 
here, wherein ftrangers have intereft, yet moveables, and moveable oblige- 
ments of whatever nature, quae fequuntur perfonam^ ftiould not be confidered 
as local : for as to thefe aSlor debet fequi forum rei. 

Replied for the purfuer : By the cuftom of other places, and of our admi- 
ral court, ftrangers purfued here may be arrefted, till they find caution fu^ 
dicio Jijii & judicatum fohij forfecuring the purfuer's payment in the event 
of the plea ; and an arreftment upon a dependence, or otherwife, in com- 
mon form, would not be effedual, feeing a forthcoming could not be ob- 
tained, in refped: that requires the calling of the principal party, who would 
not be liable to compear. 2. There is no difference whether the purfuer's 
procefs be for payment of money, or delivery of goods, or exhibiting of 
writs, &c. where damage and intereft may refult, 
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T^be L&rJs ordained Mr. Arnold'x effeSts in Scotland to be fecuredy till be 
Jind caution judicio fifti & judicatum folvi, in Jo far as tbefe effeSts amount to, 
.and no more^ tbo\ the damage and interefi Jhould exceed the effeEls^ December 
1683, Thomas Young contra Mr. Arnold, Vide No. 481. 

CCCCLXXXVIIL Foand that an apparent heir of provifion might pur- 
fuc an exhibition ad deliberandum aSliv^^ and had the benefit of the annus 
deliberandi when purfued paffiv^^ February 1684, Forrefl: contra Scot. Vide 
No. 490. 

CCCCLXXXIX. In an exhibition at the inftance of Mr. William Gordon 
Advocate, againft Mr. Robert Learmonth apparent heir of Balcomy^ wherein 
the purCuer called for an apprifing, and the grounds thereof, led by 

againft the eftate of Balcomy^ and affigned to Gordon of Lejmorey xhi 
purfuer's father, who flood thereon infcft ; the defender repeated a declara- 
tor of truft of the faid right, upon thefe grounds : i . It is not probable that 
the purfuer's father, who was fon-in-law to Balcomyy would acquire fuch an 
apprifing for a fmall fum, and fufFer it to expire without ufing an order. 2. The 
whole writs were always in the pofTeilion of George Learmonth the laft appa- 
rent heir, and now in the hands of Mr. Robert the prefent heir apparent ; and 
Lffmores aflignation being granted after Lord Balcomys death, the cuftody 
of the writs was in place of a backbond, it being in the power of the d,e- 
fender, and his predcceffor, to deftroy the apprifing, with the grounds and 
warrants thereof. 3. Lefmore by a letter under his hand, a little time be- 
fore the aflignation, declares that Balcomy writ to him and the Laird of 

to advance 500 merks to him for acquiring that apprifing, the faid 
Laird of being to advance the other 500 ; and he offered to come 

fouth, if his coming might do any fervice ; which imports, that the ad- 
vancing of that money was defigned as a fervice to the family : whereas the 
taking of the right to his own behoof, had been a difTervice. 

jinfwered to the declarator : That no prefumption can take away Lef- 
more s right, who flands publicly infeft in the regifters 5 for altho* inflru- 
ment penes debitorem in perpetual rights, whereon no regiflration, or any o- 
ther thing had followed, it were dangerous to extend that to real rights, 
and this right being expede in the 1659, when apparent heirs might have 
fafely acquired apprifings, there was neither reafon nor neceflity for trufl- 
ing a third perfon without a backbond ; befides, a letter written by Mr. Ro^ 
bert the defender, to Lefmore^ defiring Lefmore to [enter] him upon fome rights 
acquired from the creditors, and he would be in his reverence for the en- 
try, clearly imports, that he looked upon Lefmore as having the right of fuperi- 
ority to which he had no pretence but by the faid apprifing, and that his right 
was not a trufl ; for then Mr. Robert needed not to have been in his reve- 
rence for the entry. 2. The heirs of Balcomy having denuded Lefmore of 
a right of trufl to the teinds, they would Hkewife have denuded him of the 
other right, had it been a truft. 3. Lefmore lived fickly for many years af- 
ter his acquiring of the apprifing, without any backbond fought from him, 
or his oath required upon the truft. 4. When he was fick he made over his 
ri^ht to the purfuer, and faid it would be worth 20000 merks to him, which 
a perfon of fo great honour, and fo kind to relations as he was, would not 
have done, had it been a truft. 

The Lords found the trufi not proven^ and decerned the defender to exhibite. 

Thereafter the defender oftered to prove by perfon s omni exceptione major es^ 
and fome of Lefmore % own near relations, that he acknowledged the right 
to the apprifing was in truft for the behoof of the heirs of Balcomy, except 
the 500 merks he advanced, and the annualrents thereof ; and thefe the 
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Lords ordaincci to be examined ex qffiiio^ January 1 686, Mr. JVilliam Gordon 
contra Mr. Rohert Learmontb. 

CCCCXC. In an exhibition ad deliberandum^ raifcd by my Lord CaJlendar^ 
Bgainfl the Duke of Hamilton. 

AUedged for the defender : That fuch anions are only competent to heirs 
of line, and not to heirs of tailzie. 2- The defunct was denuded by a dif- 
po(ition to Lord John Hamiltoriy which the purfuer, an apparent heir of tail- 
zie, cannot quarrel. 

Anfwered: The adlion ad deliberandum is competent to all heirs who may 
be charged. 2. The purfuer hath intereft to call for the difpofition, feeing 
it may contain claufes or conditions that may concern him ; and when an 
heritor of a tailzied eftate doth any deed contrary to the tailzie, the fucceed- 
ing heir of tailzie may quarrel the fame. 

Replied : The tailzie contains no irritancies in cafe of failzie and contra- 
vention, but only obligements in favours of the heirs, whereof they cannot 
quarrel the contravention. 

The Lords found aSlion ad deliberandum to be competent to all heirs that may 
be charged ; and without confidering the import of the claufes, fuflained procefs at 
the purfuer* s injlance^ March 1686, Lord Callendar contra Duke of Hamilton. 
Vide No. 488. 

FORFEITURE. 

CCCCXCL In an action of maills and duties, at the inilance of a dona* 
tar of forfeiture, it was alkdged for the defender. No procefs till the gift be 
declared. 

Anfwered: Gifts of forfeiture pronounced in parliament need no declara* 
tor ; and by a late a£t of parliament it is declared,That forfeitures in abfence 
before the juftice-court, mall be in the fame cafe as if they had been led in 
parliament. 

Replied: The defign of the late aft was only to make forfeitures in ab- 
fence before the jufticcs equivalent to forfeiture where the party is prefent ; 
and as gifts of forfeiture where the party is prefent, have always required to 
be completed by declarator, that can be no lefs neceffary to gifts of forfei- 
ture in abfence. And Hope in his form of procefs, and likewife Craig, are 
clear, that where forfeiture paiTes by ad of adjournal, the gift requires de- 
clarator. 

The Lords found declarator ought to be raifed incidentalfyy and thereafter the 
purfuer might infijl in his procefs ; altho' it viras contended, that feeing the Lords 
of feilion were not competent judges to any nullity, or informality of a cri- 
minal procefs, they could not be proper judges to the declarator, March 
1683, Lord Livingfloun conivz Roger Gordm of Troquhen. f7JI? No. 492. 
where it was otherwife decided. 

CCCCXCII. In a procefs of maills and duties, at the inftance of a dona- 
tar of forfeiture, out of the lands wherein the forfeited perfon had been re- 
toured quinquennial pofTeiTor, compearance was made for a third party, pre- 
tending intereft in fomc of thefe lands, who alledged, i. That he had raifed 
reduftion of the retour upon this ground, That the inqueft had committed 
iniquity in not allowing him to propone his alledgeance, viz. That the rebel 
was not in peaceable poiTeflion for the fpace of five years, as the adt of par- 
liament required, but that his pofleflion was interrupted and difturbed by a 
procefs. 2. That there could be no procefs at the purfuer's inftance, unlefs^ 
there were a general declarator raifed upon his gift. 

Anfwered: 
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Anfwered: The rctour being upon oath cannot be quarrelled; nor can 
the rebel's pofTeflion be repute unpeaceable or interrupted, upon the account of 
a procefs on which no decreet followed. 2. By the late ad of parliament for- 
feiture in abfence by the juftice-court is declared equivalent to forfeiture in 
parliament, which requires no declarator ; and it would be a great prejudice 
to the King and his donatars, to run the tedious courfe of general declara- 
tors. 

Replied: All prefcriptions, long or ihort, are interrupted by procefs. 2. The 
aft of parliament makes forfeiture by the juftices, of an abfent traitor, to. be as 
eflPedlual only, and no better, than their forfeiture of a pannel who is prcfent ; 
and by cuftom declarators are always raifed and required upon gifts of for- 
feiture before the juftices. And Hope is clear that where forfeiture proceeds 
by way of aft of adjournal, the gift thereof requires declarator. 

The Lords delayed to give anfwer to the firft point, and were inclined 
to find, that general de<;larators were of little ufe in the cafe of forfeiture, 
feeing the nullity of a forfeiture is not competent to be cognofced before a 
civil judicature j and therefore fuftained procefs ih the fpecial declarator, fee- 
ing the purfuer confented to the defender's proponing any defence compe- 
tent in the general, March 1683, Lord Livtngjioun contra Gordon of Tor- 
quben^ and the tenants. Vide No. 491, where forfeiture before the juflices 
was found to need a declarator. 

CCCCXCIIL Found that there was no difference as to the cafe of a fub-vaf- 
fal, whether the King's immediate or mediate vaflal was forfeited, and that in 
both cafes the right of all fub-vaffals fell under the forfeiture j and that what 
moved fome of the Lords in this particular cafe was, that the Lady's right was 
not confirmed by Eglingtoun^ her immediate fuperior, the time of the forfei- 
ture, tho' (he was confirmed the time of the debate, December 6. 1682, La- 
dy Caldwell contra General DalzieL 

CGCCXCIV. Found that ward lands being feued out before the year 1633, 
by the King's vaflal for a competent avail, conform to aft of parliament, the 
aft of parliament was equivalent to a confirmation, and ought" to defend the 
fub-vaflal againft the forfeiture of the immediate fuperior, as well as againil 
ward and recognition, January 1684, Robert Campbell oi SilvercraigSj contra 
feveral of Argyle's vaflals. And in Lauderdale's cafe the vaflal was obliged to 
prove, that the lands were feued for a competent avail, and not the fupe- 
rior or donatar that it was incompetent. Fide No. 498, 

CCCCXCV. In an aftion of maills and duties at the infl:ance of Colo- 
nel Maifij as donatar of Edrlejioris forfeiture, compearance was made for 
the Lady Bariejlon^ who alledged^ That flie was infeft bafc in a jointure by 
her father-in-law, who died ad fidem et pacem^ and her right was made pu- 
blic by her hufband's pofleflion of the fee. 2. Her hufband having difponed 
the fee in favours of their fon, referving her liferent, and the difpofition be- 
ing confirmed by the King, the defender's liferent is thereby confirmed. 

Anfwered for the purfuer : Bafe rights made public by poflTeflion, do not 
fecure againfl: forfeiture, unlefs they be confirmed by his Majefty. 2. The 
King's confirmation of the difpofition to the fon, cannot be extended to the 
mother'sjifercnt, whjch is neither difponed therein, nor flows from the dif- 
poner, but is only referved as a burden upon the fon's right j efpecially con- 
fidering, that hufcand and fon are both forfeited rebels, and the confirma- 
tion returns again to the .King by the forfeiture. 

Replied: The confirmation of the difpofition being indefinite, it muft be 
underftood to confirm all that was confirmable ; and the refervation of the 
liferent in the difpofition of the fee may be called in fome manner the in- 

fl:itution 
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flitution of a liferent by the hufband ; and all this was long before the crime 
of rebellion was committed either by the father or fon. , 

77>e Lords found the fuond ^Ikdgeance and reply relevant to ^defend the liferent 
againjl the gift of forfeiture^ March 1684, Colonel Main contra the Lady 
Earlejlon. 

The caufe being again called, It was alledged for the donatar: That in 
charters'of confirmation in exchequer, they do not confider claufes relative to 
the procuratory, but only the fubjed: epxrefsly confimied ; and altho' the char- 
ter bears under the provijions exprejfed in the procuratory^ yet thefc provifions be- 
ing reftridions of the difpofition, and the warrandice thereof, are not confi- 
dcred to be confirmed-: and fuppofe the charter hadexprefsly narrated the La- 
dy's liferent, that ought not to be looked on as confirmed, feeing the fub- 
jeft of the confirmation ?s only what is difponed, and what is rcferved is not 
difponed, andconfeqiientlynot conlirmed; nor would fuch a confirmation 
of ward [lands] import a confirmation of a liferent fo referred. 

Anfwered: That refer vations in charters, either exprefs or relative to pro- 
curatories, ought, and are prefumed to be confidered, and fall under the 
confirmation, if not referved from it. 

The Lords adhered to their former interlocutor ; becaufe a liferent may be alfo 
conftituted by refervation, tho* it would be other wife in the cafe of a refer- 
ved right of fee, March 1685, partibus ut fupra. 

Upon a new calling it being alleged for the donatar : That the claufe runs 
thtis, under the provt/ionSy conditions^ &c. in the procuratory ^ in favours cj/^ Wil- 
liam Gordon, who was the difponer, and did not bear thefe words, in fa- 
vours of the Lady ; fo that the refervation was taxative to the hufband. 

The I^ds again adhered to their former interlocutor^ March 26, partibus ut 
jupra. Vide No. 499. 

CCCCXCVL A fub-vafTal i)eing forfeited, and his lands annexed to the 
crown by zQi of parliament, the treafurer appointed a fador to uplift the 
maiUs and duties ; and there being a multiple-poinding raifed by the te-* 
Hants ; . , 

It was alledged for Sir 'John Harper ^ the forfeited perfon's immediate fupe-^ 
rior> That his cafuality of non^entry was declared before the forfeiture, 
whereby he had right to the maills and duties till he got a vafifal preiented. - 

jinfwereA: The King< could not be avafifal, and the lands being annexed 
to the crown,' he could not validly prefent. Again, the King, being feizedy«- 
re corona ^^^ running of the non-entry ftiquld ftop, as when a vaffal is in- 
feft, or a <iiarter offered to the fuperior. 

Replied: TJie King cannot, fupply tbje pUce of a vaflal,.by whom the ca* 
fualities of non-entry, efcheat, &c. cannot fall, as by vaiials infeft. 

^e Lords preferred the fuperio^, March 1686, 5ir John Harper fuperior to 
Col/nefsj contra the King's Advocate, (^c. 

CCCCXCVII. In an a&ion of maills and duties at the indance of the 
Lord BalcarraSy as donatar to the forfeiture of Sir IVilliam Denholm of Weji- 
ftnek ; . , , 

It was aUedged for Sir lVilliam'% creditors. : Th^ he was denuded by a dif- 
pofition and infeftment to his brother, with the burden cii his debts there- 
in enumerate, and the infeftment confirmed by the prefident as fuperior, 
two years before committing the crimes for which he is forfeited. 

Anfwered : Sir William was cited for the crimes of treafon, I'iz. harbour 
and refet, before the difpofition, and thereafter declared fugitive by the ju- 
ftioes ; and the committing of the laft crime of invading the kingdom with 
Argyky was a continuation of the treafonable defign, or meditatio criminis ; 
and the effeft of the forfeiture ought to be drawn back to the firft citation. 

M m Replied: 
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Replied: The difpofition was before the denuncktton, by which nothing 

falls but the fingle efcheat till after year and day. 2. No fentence hath foU 

lowed upon that citation for crimes of refet, &c« And if meditdtio criminis 

were fuftained to difappoint rights granted and confirmed before committing 

ithe crime, [nothing] could be fccure. 

The matter ended in a tranfaAion, tho' the creditors appear to jhave been 
well founded in law ; but it was confidered that they lay under the danger 
of a new forfeiture of their debtor upon the ground of harbour and refet^ be- 
fore the difpofition, February 1687, Lord Balcarras conxxz Walter Denbolm and 
creditors. 

CCCCXCVIIL In a redudion and improbation at the inftanceof the 
Duke of Gordon^ as donatar of the Marquis of Argyle's forfeiture, againft 
Lochyelly one of his vaflals in Badenoch. 

Alledgediox the defender: That his lands arc not erpreflfcd in the pur- 
fuer's right, nor did the defender ^ver acknowledge my Lord Argyle for his 
fuperior, nor does the retour fay, that the rebel wa6 habite and repute heritor 
by labouring, &c. and other qualifications mentioned m the aA of parlia- 
ment about the quinquennial pofifeilion, IduC only that he was repute fupe- 
tior. f 

Anpwered: Rights of fuperiority cannot be retoured by deeds of pofieffi^^^ 
on, but only by being habite and repute. 

Replied: Receiving payment of feu-duties isa pofTefiion 5 and the defender 
is willing to hold the lands of the purfuer as fuperior ; and the property not 
being alledged to have been in the rebel's perfon, but only the fupeciority» 
it ought not to fa!l under his forfeiture. 

jyvplied: A fuperior being forfeited, all rights ik) wing from htm uncon- 
firmed, fall in oonfequence. 

2Sf Lordz fufiainea the retour^ and repeUed the 4kfender's alkdgeance and re» 
ply^ FAruary 1 687, Duke of Oordon contra Ldchyeit. 

It was afterwards alledged for the defender. That ' his lands were feued 
out befor<e the 1633 ; and the a£t of parliament allowing vafifals to feu their 
ward lands, is equivalent to a confirmation of the fub-vaffars right. 

Anfwered : Ntm relevat, unlefs the defender fay, that his ianda held ward 
before the year 1633, and were feoed for a cot^petent avail, and proire both, 
as in Lord Lauderdale'^ procefs of recognitt(xi ; and here the purnier produ* 
ces his charter, bearing the barony to hojd feu of the King, which is pre* 
fumed to be the antient. holding, unlefs die defender prove the contrary, 
by the more antient infeftments, which are more likely to be foond relaet^ 
to in his rights from the rebel's authors, than' that the purfuer, isdonatar of 
the forfeiture, can have them, • 

Replied: The purfuer's charter proceeds upon, his own refignation 5 and 
all lands holding of the King are to be prefiimed ward, till the contrary be 
proven. 

The Lords fomd the defender x^bliged to if^ru& pofitive, that the lands feued 
before the 1622 ^ ^^^d [ward] ancientfyj and that they were feued for a competent 
availy July 1687, Dtike of Gordon cciMJ2L Locbyell. Vide No. 494. 

CCX:CXCIX. The Lady Earle^n, after (be had difponcd her liferent, 

being purfued before the council for the treafonable crimes of harbour and re* 

jet reftridted to arbitrary punifliment and referred to oath, and declared fu« 

gitive and denounced ; there arofe a competition between the afiigney to her 

liferent, and the donatar to her efeheat^ 

Alledged for the affigney : That the cedent's perfonal abfencc and con- 
tempt could not prejudge him inwhofe favours (he flood denuded before 
the council -cit^ion. 

Anfwered 
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^fwerei for the donatar : That thCf rebel was conveencd for crimes of 
treafon committed before the afUgnation, to which the fentence of fugitadon 
muft be drawn back. 

Replied: Tho* fentenc^s of forfeiture, upon probation of the crime, are 

. drawn back to the date of the committing thereof, yet the declaring a perfoii 

' fugitive infers only contempt in not compearing, conform to the will of the 

letters, ilpon which nothing falls but the fingle efcheat, and the liferent if 

the rebel condnue year and day unrelaxed, as in the cafe of denunciations 

upon horning. 

T^be Lords preferred the affigney^ February 1687, Holburn of Minjireyy con- 
tra Sir TheophiJus Ogiltborp and David Main. Vide No. 495. 

D. The Earl oi Arrariy donatar to Coltnejs's forfeiture, applied to the coun- 
cil to be put in poffeilion for five years of the lands of Nortbbcrwick^ where- 
of the rebel and his fadors were in pofTeflion the time of the rebellion, that 
he might find out the rebel's jights in the mean time. 

The council ordained him to be poffeifled, and the bygone rents to be 
paid to him by the fad:ors : tho', it feems, by the ad of parliament he could 
only claim right to thefe pro futurOy after the decreet for his pofTeflion : and 
here Inglis diCratfiond was compedng for thefe bygones, who having, fince 
the adt of council, arreiled them in the faftor's hands, the Lords of feflion, 
upon a bill given in to them, difcharged the arreflment without loofing, the 
fador being put \n by themielves. Here the rebel's right was notourly known 
to be a wadfet,. Jufy 1687. The like ad of council for fummar pofTeflion 
was given, Auguft 2. 1687, '^ Andrew Ker donatar, who had no retour of 
quinquennial pofTeflion. 

DL The Lady Sak<m being infeft in a yearly annualrent of 7000 merks, 
imrfued a poinding of the ground for years annaiues before her fon's for- 

Compearance wa^ made for the Lord Dumbarton^ as donatar of the for- 
feiture, for whom it was alledged^ That by the ad 2. FarL 9. "Jamei VL the 
King or his donatars are not bound to produce difcharges of feu-dudes or ' 
annualrents preceeding the forfeiture. 

Anfmertd for the jpurfuer : That laft claufe in the faid ad doth only con- 
cern the forfeiture of inferior vaflTals, the words being, That no perjbn prefent^ 
ed^&c. and prefentation is not made to the forfeiture of immediate vaflals ; 
and the reafon of the dtfparity is, becaufe there is a greater prefumption of 
fraud in a fub-vaiTal, who is a ftranger to the King, than in his own imme-' 
diate vafTal. 

Replied: The other {H-ovifions in the ad anent the quinquennial pofTefli- 
on, concerns the King's vaflals as weU as others ; and therefore the lafl con* 
cerning di&harges ihould alfb be applied to lands holden immediately of 
the King. 2. The danger is as real in the one as the other. 3 . The 
vrovd prefentation is to be taken in an ample fenfe (as appointed) as the words 
{feu^ands) in the ad will be extended to ward or blench. 

The Lords did not decide this point,, February 1688, the LzdySaltoun a- 
^ainfl the Lord Dumbdrtoun. 

FRAUD AND CIRCUMVENTION. 

DII. Ballantyn having entered into a contrad with Alexander Bonnar^ 
whereby they obliged themCelves to divide equally betwixt them, whatever 
means Hiould fall to either through the deceafe of Janws Bonnar^ uncle to 
Ballantyny and fubmitted any difference that might arife to the determina* 
tion of Comeliuf Neilfon^ to whom for his pains they granted a bond, where- 
by 
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'hy they obliged themfelves, that a fourth part of what they (hould fucceed 
to in manner forefaid, charges deduced, (bould belong to him ^ which con^* 
traft and bond were ratified by both parties the day after James Bonnars de- 
ceafe. Cornelius Neil/on having afterwards acquired a right to Alexander Bon- 
nars half, he charged Ballantyn upon the agreement and bond to denude 
thereof, and of the forefaid fourth part, who raifed fufpenfion and redudi- 
- on upon the reafon of fraud and circumvention, qualified thus ; That BaL 
dantyn was grofsly impofed upon, under pretence of friendfhip, by Neilfon^ 
to go into fo difadvantageous a contrad about the fucceffion to his uncle's e- 
ftate, with one who was nothing related to the dcfunft, but only one of his 
name, and had not the cxpedation of a fixpence from him, by rcafons falfe- 
ly rcprefenting the fucceffion tranfafted as a thing uncertain, in fo far as 
James Bonnar had a great inclination to make Alexander his heir ; and that 
Neilfin had deceitfully elicited the bond in favours of himfelf, without any 
onerous caufe, for his pretended pains in fecuring James Bonnars means to 
one or other of the contraders 5 and to palliate the contrivance, had caufed 
them tranfcribe and dired a letter to him from a copy wrote by himfelf, for 
drawing of the contrad, and take an oath of fecrecy not to difcover what 
was done to any body ; nay farther, had endeavoured to bribe Ballantyn s 
friends to defert him in the affair ; and one of the witnefTes^ in the contrad 
did not remember that the papers were read at fubfcribing* Again, fuch 
a contrad is paSlum de heereditate viventis^ which law reprobates as con-- 
tra bonos mores ; albeit an agreement with a perfon concerning the future fuc- 
ceffion to his own eflate is allowed, as in the caie of tailzies and contradfi 
of marriage, 

Anfwered for Cornelius Neilfin : That Ballantyn being major, feigns et pru^ 
dens, might enter into fuch a contrad, which was rational at the time, when 
it was dubious which of the parties would fucceed, Alexander Bonnar being 
one of the defund's own name, tho' a remoter relation than BaUantyn, who 
now eventually comes to have it jure Janguinis. 2. Ballantyn*s ratification 
^fter his uncle's death, when there was Jus delatum to him, takes off .all fu« 
fpicion of circumvention. 

Replied : As Ballantyn was (deceitfully induced to * fubfcribc the contrad, 
fo he was impofed upon to ratify the fame, the very day after his uncle's 
death, while he was ignorant of his having right as heir to the defund's c- 
ftate ; which was but a continuation of the former fraud. 

The Lords, before an/wer, allowed a' mufjial probatim ; Ballantyn to prove the 
qualijications of circumvention, and Neilfon to prove bis anfwers. 

And the forefajd qualifications of circumvention being proven, The Lords 
found the agreen.ent and bond nvere elicited by fraud and circumvention 5 and 
that the fame fraud and ctrctimventi6k vms continued in rmpetrating the ratify 
cation, fo as it cannct confrm arid validate the forefaid fraudulent deeds : and 
therefore reduced the contrast, bond afid ratification, November 1682, Ballan* 
tyn contra Neilfon. 

Dili. In a procefs at the inftance of Kennedy of Ardmillan, hufband to the 
deceafed Lady Aberlady, againft Blackbarony, curator of Aierlady, for pay** 
ment of 13000 merks, conditioned to be paid for the purfuer's wife's life- 
rent of 25oo.mefks yearly, afFeding the niinor's eflate. 

Alledged for the defender : That the tranfadion was null ; for that dolus 
dedit caufam, in fo far as the liferent was bought while the liferentcr had a 
concealed difeafe of a cancer in. her bitaft, whereof (he died within ten 
months after the bargain \ and the bargain ought to be reduced to a juft 
fum, as the true value of it* 

. ' . ' Anfwered 
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Anfwered for the purfuer : That one with a cancer may live many yean, 
«nd the lifercntcr was not above fifty years of age. 2. The purfuer, the hu- 
sband, was not obliged to divulge his wife's infirmities ; and ihe having con- 
fulted Phyficians about her cafe, it was no fccrct. 3. The defenders had ho- 
mologate the tranfaftion, by payment of four years annualrentof the 13000 
merks, after the liferenter's death. 

The Lor Js decerned Jor the whole 1 3000 merh ; and would not examine wit- 
ciefies on the dole, as it was qualified, June 1687, Kenm^ of Armillan^ con- 
tra Blackbarcny^ curator of Aberlady^ -ficc, 

HOLOGRAPH WRITS. 

DIV. A note for L. 26 being proven holograph, except that the fum was 
£llcd ap by another hand. 

The Lords demurred to find it holograph, the fum being a fubftantial part 
of a writ, November 1681, George Heriot contra Mr. Henry Blytb. 

HOMOLOGATION. 

DV. JVilIiam BaiUie of Lamingtouny having revoked and raifed redudi- 
on debito tempore^ of a bond granted by him in minority, the procefs chan- 
ced to be loft, and being purfucd pojl unnos for payment, he procured a 
difcharge from the creditor's afligney, which difcharge being queftioned by 
the cedent's creditor, as granted by a perfon whofe aflignation was in truft 
for the cedent's behoof, Lamingtoun recurred to his revocation and rcdu£d- 
on upon minority and lefion^ and offered to prove the tenor thereof. 

Againft which it was alledged: Thzt Lamingtoun^ who had [homologated] 
the bond not only after his minority, but even after the faid pretended redu- 
ction, could not have the benefit thereof now, fuppofe the tenor were made 
up. 

. ^n/wered for Lamingtoun : That the taking a total difcharge, either upon 
difcharge or voluntary payment, ad majorem fecuritatemy cannot import ho- 
mologation ; tho' partial payments and difcharges would infer homologation 
as to the remainder. 

The Lords fu/luined the anfwer for Lamingtoun, and allowed the temr to be 
proven incidenter, February 20. 1685, JoUy contra Laird of Lamingtoun. 

DVL Erjkine of Balgouny having left a bond of provifion to his five 
younger children of 2000 iherks to each of them, with a mutual fubftituti- 
on, George Erjkiney the only furviver of the five, purfued his eldeft brother 
for his own 2000 merks, and for the (hares of others that had accrefced to 
him by the f^bftitution• 

Pledged for the defender : That the bond was granted in leBo. 
Anfwered for the purfuer : That a bond of provifion was debitum naturak. 
2. The defender had homologate it, by paying the {hares of two of the 
children, and by writing a letter to the purfuer, defiring he might ftate his 
debt ; and there was no other ground of debt betweep them but the bond of 
provifion. 

Replied for the defender : The two children got only paymept of their 
2000 merks a-piece, and nothing by the fubftitution, tho' one (Iiare had then 
accrefced, and the defender is content to pay the purfuer 's 2000 merks, if he 
will pafs from the benefit of the lubftitution and accrefccnce. 2. The bond 
being in favours of diftindt peribns, muft be confidered as fo many diftin<3: 
obligemcnts ; fo as the acknowledgement of one does not import acknow- 
ledgement of all ', nor does the letter relate to the bond ; and all t^at was 

N n intended 
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intended thereby was only to ilatc -an accompt about llic purfi3cr*« own pro- 
i^ifion of 2 GOO merks. 

The Lords found the deeds of homohgntim fvfficitnt to fuflain both the frmifm 
4ind the fubftitution^ February 1686, George Erjkine contra Erfkittt 

^ Balgouny^ his i)rothcr. 

DVIJ. An apprifer claiming an equal (hare of the rents of the lands apprift*d, 
with the firft cffedaal apprifer, who was more than year and day before him, 
upon this ground, that it was marked in the decreet for malHs and duties, that 
the preferable apprifer confented to bring him in pari paffu with himfelf. 

j^kd^€d tor the p-ior apprifer : That he difowncd any confcnt 5 and no fuch 
thing was fubfcribed by him ; nor can the clerk's aiCritibn bind it on him. 

Anpwered : The purfuer^ after extrading of the decreet of maills and du- 
ties, granted a joint faftory with the defender for uplifting the rents of the 
te n e ment apprilcd, and applying to their two apprifings pro rata ; and the 
fadtory narrates the decreet, tho' it mentions not the confcnt. 

Replied: it was ignorantia juris that made the defender fubfcribc fuoh a 
factory, and fo rt can be no homologation of the confcnt. 

^The Lords (vftained the faSiory as a bomclogatiim of the decreet^ and confent 
therein exprejjed^ February 1687, Charles Charters contra Andrew Barry. 

DVIII. Ratification of a decreet, and a corroboration granted to the afligney 
by the perfon decerned, when he was under caption, found no homologati- 
on of the decreet, 'June 1688, IVhytfoordof Blanquht n^ contra Provoft Muir, 

DIX. The Earl of Annandale having objefted minority againft a bond 
granted by hrra for 1 5000 merks, to Deacon Thomas Somervell on which he 
was purfued by the creditor. 

It was alkdged for the purfuer : That the defender had, after he was ma- 
jor, wrote a letter to him, excufing the not-paymcnt of the money due by 
nim to the purfuer ; which was a clear homologation of the bond. 

Anfwered: The letter doth not mention the bond but debt, and there is 
indeed xlebt due : for the hond is only queftloned upon the exorbitancy of 
accompts for which it was granted ; and homologation to take [away] the 
privilege of minority ought to be cxprefe. 

RepHed: The purfuer was not furnifticr of thcfe accompts, but paid them 
to Mr. Lants after they were examined by my Lord and his chamberlain: 

7& Lords fufiained the homohgatimy the purfuer deponing the whole accomptx 
were paid without 4my abatement ^ July €3^ 1688, Deacon Somervel contra Earl 
of Annandale^ 

H O R N I N G. 

DXI. Found that a charger could not immediately; after the letters were 
found orderly proceeded by difcuffingof the charge upon a bill of fufpenfi* 
on, denounce ; but that the decreet ought firft to be put up in the minute* 
book and extracted, as if the ful^nfion haid paft the fignet : and here the 
fufpender died fome few hours after the denunciation, which was upon the 
fame day. that the decreet was pronounced, February {683, creditors of Bailie 
Marjoribanks contra Alexander Chapland. Vide No. 5 13, 51 8. 

DXIL The Lords inclined to find an ^xecutbn of a charge of horning 
fiuU ; for that it bore the party to have been charged at his dwelling-houfe, 
and did not delign the dwelling-houfe as in fuch a town or {hire ; but the 
point was not voted. 

Thereafter another execution being quacrelled as null, for that it faid on- 
ly, that the meffenger paffed to the market-crofs of Edinburgh^ without menti- 
oning that it was the head-burgh of the (hire where the party dwelt; and that 

it 
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it ntt bcmg aflcrted m the «%ecatioD, tlwt lie Ht^ed witWn tlte (hire afEdin^ 
hurghy his cfcheat and Hfcrent ooald wot fall by thai dcnuTrciwion ; cfpcciaU 
]y confidering, thflt it is uftzal to deoounce perfons at Edif^mrgh, in order to 
caption^ who live in the north, 

Tbe LorJs, upon the ffurfuer^s ffffer^ •ailtnved ifew, in f^rtificuthn of the denumia^ 
tion^ to frovey that tbe rebel lived the time thereof within the /hire 0/ Edmburgh ; 
4md decUred they wmld ndvi/e the pnh»ti4m incidenicr, wttbcai the nrder of tie 
roily in rclpeS the purfuer dh/wed^ ex gratia, tbe defender to propane the reafm 
of reduBion raifed at his father's inftMce^ iefire it was tr^fisferred, &r fhe de-^ 
fender fo much as firved heir in gemr'al or fpedat^ January 27- 1684, Duke of 
Hamilton cxmirz CaftlemilL But the execution beifig regiftfaied mrith that * 
nullity, it is debateable if it can be fupplicd by fuch a probation 5 and proba- 
tion being led, the Lords found, ^hut Sir Ludowick thi time of tbe denuncia- ' 
tion lived at Edinburgh ; and therefire ft^iained the demmci^nimj and decerned 
partibus ut fupra, February 2. 1682. 

DXIIL In thcfcduftion of a horning upon this reaibn^ Th.it altho* the 
letters had been fufpended as to a part of the charge, and found orderly pro* 
ceeded for the remainder, yet the charger, after extrading of the decreet of 
fufpenfion, denounced the fufpcnder without giving him a new reftridcd 
charge. 

Anfwered: There was no neoeffity of a new charge for the decerniture, 
the letters, and charge to be put to farther execution, which imports, that 
any preceeding execution muft ftand. 

7Z>^ Lords repelled tbe reafon of reduBion^ and ajfoilzied the defender from it^ 
March 1683, Archibald Ker contra Bailie Riddel. Vide No. 51 i. 

D^IV. In a redudtion of a horning at the inftance of one Smithy upon thefe 
reafofis ; i. The party was charged to pay an illiquid fum, viz. the remain- 
der of his rent over and above what paid the anDualrent condefcended on in 
the charge, which was due upon infeftment : and (b the charge was in the Cafe 
of general letters. 2« The execution of the denunciation did not bear co^ 
pies to have been left at the drofs. 

Anfwered : i . The annualrents due upon infeftment being condefcended 
on in the charge^ and known to the rebel by his uic ol payment, the fu- 
perplus was fufHciently fpecial, and the rebel ought to have fufpended debits 
tempore^ tho' the charge had been unjuft or informal ; and not having fufpend* 
ed, his efcheat falls prober cantemptum. 2. Tho' copies of executions of in^ 
hibitions and interdiftfons are left at the croft for acquainting the lieges w^ith 
the thing: it is not ufuat to leave copies of denunciations of horning. 

The Lords reduced the homing upon the firfireafm^ and gave no aJifwer to the 
fecondn March 1683, Smith contra Sir David Camegy^. Vide No. 520. 

DX V« In a general declarator of efcheat it was atie^id for the defender, 
That the horning was null, in fo far as the . execution of the charge bore, 
that the' party was charged at his dwelling^houfe, without defigning the 
dwelling-houie, as was decided Jufy 14* 1626. For horning^ that is of fo 
great import againft the lieges, ought to be executed with its due folemni^ 
ties; and if the dwelling**houfe had been wrong defigned, the delignatton 
could not have been altered : whereas now the charger tnay condefcend upon 
any place he finds moCb convenient. 

Anjwered : There being neither ad of parliament, nor fixed cuftom, for de- 
figning the dwelling-^houfe in the execution of a charge, the want thereof can* 
not nullify the prefent horning. And it appears by a report from the clerk- 
regifter, that fome executions in the year 1657, (about the ttm^ that the 
quarrelled execution was ufed ) did likewife want the deHgnation of the 
^welling-houfe : and to fuftain fuch a nullity in executions might overturn 

many 
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many diligences. As to the pratique 1626, that was a fingle decifion, and the 
jLords never fo determined fince ; but on the contrary, November 9. 1632^ 
Montgomery contra Fer^ujhilly an execution not defigning the dwelling-houfc 
was luftained: and this execution ought the rather to be fuftaincd, that it 
was never quarrelled till now, tbo' three gifts have been cxpcde upon the 
fame horning, and former donatars obtained full fatisfadtion and payment. 

Replied: As. to the pratique 1632, Frrgu/kilJ bang both the rebel's ftyic 
^nd the name of his houfe, the execution bearing that he was charged there, 
was fuftainied, as being a compendious defignation of both. 

Duplied: Cajilemains houk went commonly under the name of that 
fame title ; and fo the defenders are in the precife terms of the prattic 
1632. 

The Lords^ waving the other points of debate, fi)unJ the duply relevant to 
fujlain the execution^ andaffoilzie from the reduSlion^ February 1684, creditors 
of Cajilemain contra the Lady and donatar. 

DXVI. In a general declarator of efcheat it being objcded, that the exe- 
cutions of the burning were null, becaufe, tbo' a late horning, it did not ap- 
pear to be ftamped, conform to ad 32. FarL 5. 'Jamei IlL ad 76. ParL 6. 
James Y. and many decifions, as March 6. 1624, &c. 

Anfwered: That ftamping, fince the ad of parliament requiring the fub- 
icription of ootars, is not efTential ; and the execution itfelf bears to be 
flamped: and, de confuetudine^ the very tearing and laying down of the pa- 
per i§ fufficient, without either wax or.feal, which demonftrates, that ftamp- 
ing is but an infignificant folemnity \ nor doth the late ad, requiring witnefTes 
fubfcriptions to ^executions, mention it. 

The LorJs^ in r-elpeSl of the above mentioned ^iBs of parliament, and canflant 
€uJlom^ found the [execution^] horning Jor not being Jiamped^ March J 686, Lord 
Callendar contra Lord "John Hamilton. Vide No. 518, 519. 

DXVII. Found that horning againft a tackfman did not hindeV the fub- 
tackfman to repeat defences, tbo' the fub-tack was fet after the denunciation, 
July 1687, Madder of Langtoun^ contra Lord Terras. 

DXVIIL In theredudion of a horning upon thefe reafons ; 1, That the 
executions as regiftrate did not bear that. they were ftamped. 2. The Lords 
having found in a fufpenfion of the charge, , that the charger, whole title 
was an affignation not intimate before the cedent's death, ought to confirm 
before extrading, which is in effed a turning the decreet of regiftration in- 
to a libel, the debtor ought to have charged de novo upon the decreet of fu- 
fpenfion i whereas he was denounced upon the old charge. 

Anfwred: The regift ration of horning is principally defigned for difco- 
vering the cafualties of efcheat due to fuperiors, and not like that of inhibir 
tion for publication to the lieges ; and the principal executions appear to 
be ftamped. 2. Cuftom requires no new charge upon a decreet of fufpen- 
fion. 

Replied: All writs ought to be regiftrate as they are conceived ; and tho* 
the ftamp itfelf be the fubjed only of fenfe, the words, And I have affixedmy 
Jiampj ought to have been regiftrate as a principal part of the execution. 
2. Tho' when a reafon of fufpenfion tends only to take off the charge in 
part, as when a partial difcharge is produced^ it is reafonable that thd old 
charge go to execution pro reliquo ; yet it is otherwife when a reafon of fu- 
fpenfion enervates the charge in totum\ and the charger's affignation not in- 
timate in the cedent's lifetime^ was not a fuf&cient title without confirmati- 
on, which made in cfied a new title. 

The Lords gave no anfwer to the fir ft reafon of redudion, but found the 
horning null upon the fecond reafon^ which was repeated by way of excep- 
tion 
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tlon m a new fufpcnfion, and the King and officers of ftate not called; 
^nd they thought, that to find the letters and charge orderly proceeded, 
was not the proper dccerniture in the fiifpenfion, but that it ought to hav« 
run in the terms of a new decreet, November 1^87, John Hamilton contra 
Colonel Bortbwick. 

DXIX. It being objeded as a ^lullity m a horning, that tho' the executi- 
ons bear to be (lamped, yet no veftige of the fiamp appears ; and the exe- 
cutions are but a ccccnt deed in anno 1682. 

Anfwered: In fortification of the execution aflerting itfelf to be (lamped, 
:it is offered to be proven, that at the outgiving of the proccfs, a veftige of 
'the (lamp did appear, which is now lacerate. 

^be Lords found the anfwer relevant^ February lo. 1688, Mr. John Bucba^ 
, nan contra the nearcd of kin of one Ker in Kelfo. 

DXX. An objeftion againft a horning, that the execution did not bear a 
-copy was affixed on the market-crofs, repelled, July 20. 1688, Dotfglafs o£ 
J&arnjlaw^ contra Sir Patrick Hume* .Vide No. 514* 

HYPOTHECATION. 

T)XXI. Found that tho' iiiariners and feamen had not a hypothecation upon 
ihe ihip for their wages of their lad voyage, yet they had jus injijiendi and 
retinendi^ while in po(reffion of the (hip, even againd a perfon who had 
•bought her after the voyage, March 1682, feamen of the golden Jlar^ contra 
Provod Miln and Lutquharn. 

DXXII. Found that maders have no hypothecation of cloth and manu- 
fadlure in rudias, either for rents or feu-duties, unlefs by accident, as inve^ 
8a in urbanis for houfe-rents, January 1685, John Kiery contra Rofs andi^c^/* 
Jon* Here John Kiery was the King's coUcdlor of the feu-duty, , 

DXXIIL Found that the mader of a falmon-fiOiing fet in tack, had a hy- 
pothecation for his tack-duty, of the falmon taken and barrelled, as being 
fru£lu$ aqua^ February 1 687, Molijon contra Smith and NicoL 

DXXIV. Found that the receiver of thirty eight bolls of corn, of a crop 
nineteen years before from a tenant, was liable to the mader jurje hypotheca^ 
for the rent of that former year, if not exceeding the value of the bolls re- 
ceived, UQle(5 it were made appear, that corns and goods were then left 
upon the ground fufficient to (atisfy that year's rent, July 28. 1688, Laming-^ 
ton contra James Ofwald. But there was fome fpeciality in the cafe, and o- 
ther reafons concurred. Cajilehiirs Pratt, tit. hypothtc^Ltiont No. ir. 

IMP RGB AT I ON and REDUCTION. 

DXXV. In a redudion and improbation at the indance of a poderior a- 
gaind a prior apprifer, the defender having produced his apprifing, the pur- 
fiaer craved certification contra non produSla. 

jilledged for the defender : No certification can be granted contra non pro-* 
duSia^ in xefpedl the defender hath produced fufficiently to exclude the pur- 
fucr's title, i;/2:. aprior tho' unexpired apprifing, jud as a prior infeftment 
would the title of a poderior ; altho' it might be more doubtful if his ap- 
prifing could be obtruded againd a poderior right of the lands by difpofiti- 
6n and infeftment. 

The Lords found there could.be no certification contra non produfta j but 
that they might reafon on the produSiion^ February 1682, Robert Deans con^ 
tra Ofwald. 

Oo DXXVI. 
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DXXVI. The puducr -of an imprdbatton calling for writs flowing from 
fpecial authors whom he had not cited, and craving the defender might take 
^ term to produce. 

AUeiged for the defender: That he could not be obliged to take a term, in 
Tcfpeft his authors were not called j for tho' private and unknown authors 
may be called cum proceffu to the firft term, when condcfcended on by the 
defender 5 yet when writs are called for, as flowing from fpecial authori, 
thefe authors ought to be cited ab initio ; bccaufe they might propone a de- 
fence againft the taking of terms. 

The Lords would not fuftain procefs for taking of terms, till the authors - 
tnentioned in the libel were called, altho' it was ufual not to libel or fill up 
the fuitwnons till immediately before the outgivmg of the procefs, and would 
fiot allow them to be cited cum P^ocefu to the firfl: term of production, Fe^ '- 
irtutry 1682, Lady Hiflefide and her huftand, contra BaiUie <ii LittlegiU *, and 
yet the King's efficers are allowed to be cited <:um proceffu^ Duke of Buc^ 
4:leugh and Scoty contra Scot of BurnfooL . 

DXXVIL The aSive title in an improbation teing an infeftment in the 
year 1 62 1, and the defender^ to fatisfy the produdlion, having produced a 
charter and feifin in anno 1622, relative to an apprifing before the year 1621, 
by virtue whereof they had been i& pofieflion of the lands from the year 
1646. 

The Lords granted, certification unle& the tppriflng were alfo produced, 
^i%. the decreet of apprifing with the grounds and warrants, ( but not the 
executions after fo long a time) feeing the defender could not allcdge forty 
years poflcffion by virtue of that infeftment. Here the defender did not of- 
fer to prove the tenor of the apprifing, or to debate on his produ^on as 
fuflicient, February 1682, Mr. George Room contra Feppermibu 

DXXVilL Anextraftof a contrad of marriage regiftrate in the. public 
regifler in anno 1633, fiiilained to fatisfy the production in a reduction and 
ImprohaticMi, tho' alter fearch it could not be found in the regiflcr, and the 
warrants of thefe years were not lofl ; but marriage having followed, and 
fo notour, the defender was^not put to prove the tenor^ Febritary 1682, 

DXXIX. The defender in a reduAion and improbation having produced 
the extrad of a bond out of the public regtfter, to fatisfy the produdion ; 
and the principal not being found after iearching of the regiflers* 

^he Lords y before granting certification^ allowed a farther Jearcb to be made^ 
feeing the warrants were not in order. But it was the more fufpiciousthat it . 
was regiftrate in the year 1652, when the principals were got up again, Marck 
1682, Vrowo^ Anderfon conxx^ James BogiL 

DXXX. In an improbaiion of the rights of the vaflals of the lordfliip 
of Kinclevin^ at the inftance of the Marquis of Athok^ as Conftable of the 
xaftle of Kinclevin^ and the King's Advocate concurring for his Majefty's in- 
tereft, as fuperior of the lordship. 

It wzs alledged for the Lotd Broadalbin : That the charter produced not 
containing his lands per exprejfum^ he was not obliged to take a term, till 
the purfuer proved that his lands were part and pertinent of the lord(hip of 
Kincievin. 

Anfwered: The defender cannet controvert the King^s right as fuperior^ 
for whom his Majefty*s Advocate concurs in the procefs. 

Replied: The King does not purfue as fuperior paramount, butt^nlycallv 
for the evidents of the lordftiip of Kinc/evin^ of which the defender knows 
fiot his lands to be a part, rill it be proven 5 nor is he obliged to difclaim^ 
feeing baronies are fometimes difmembered from a lordlhip wheneof they 
were original parts, 
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* 

T& Lords ordained the defender to take a term to produce^ and the purfuer,t9 
frove part and pertinent at the fame term^ March 1682, Marquis oi At bole con- 
tra. Earl of Broadalbtn-. ^ . 

DXXXI. One imprifoTjed m France at a credrtofs inftancc, having grant- 
ed a bond to another perfon for another cauie, and railed reduAion thereof 
^x capite metw \ 

It wzs aikdged for the creditor in the bond: That the imprifonment be- 
ing lawful, it was not Ju/bis metus^ tho' the bond had been to him that did 
imprif^n the granter ; multo minus can it be obtruded to a third party, that 
had no acceffion to the miprifenment ; and all the .purfuer could crave, was, ' 
that the bond might not cut him off from any defences againft the debt. 

Anfwered for the purfuer : That he being under no obligatioo before the 
granting of the concuflfed bond, that ought not to be made ufe of to con- 
•ftitute the debt againft him, 

^he hords found the redfon ofredu&ion as libelled mt relevant ; and that a par-^ 
ty lawfully imprifmed might grant a bond gratuitoufly^ where there was no an- 
tecedent caufe^ December 1682, Pringle contra Fulkrtoun of CraigbalL 

DXXXIL Margaret Burnet'^ creditor having adjudged from ber, as law- 
iuUy charged to enter heir to fFilliam Burnet, and raifed redudion of Johu 
Burnet's right, who was infeft by my Lord Traquair, upon a precept of dare 
ximjlat, as heir to the faid William, upon this reafon, that his feifin was ' 
falfumin data, in fo far as it bore date December 3. 1674, and the precept 
of clare was dated the 29th of the faid month ; the Archbifhop of St. An- 
drews commenced a declarator to hear it found, that the precept was of a 
date prior to the feifin, and that the pofterior date it bore had been filled up 
by miftake. 

AUedged for the defender : That to fuilain fuch a declarator would be of 
a dangerous preparative, efpecialiy in a competition of creditors ; and that 
J-alfum in data quam prte fe fert eft fa^um in toto : and it is more probable that 
the date of the feHin is falfe than the date of the precept miftaken, feeing 
there is a note of the dute and witnefles thereof indorfed upon the back of 
the precept, which probably has been taken at the fubfcribing before filling 
nip of the date. 

?^ Lfordt, before anjwer, ordained Traquair, the fubfcriher of the precept^ 
4ind the writer and witnejfes injert, to he examined anent the precife date of the 
precept, \is near as they can remember, ^9Xi\Awry 16%^, James Simfon contra Arch- 
biihop of St. Andrews. 

Probation heing led, it a^^eared, that the precept was delivered blank, 
and was in the hands of my Lady's writer, and the compofition paid to 
him Ibme months before the date of the feifin. 

It was alledged for the At chbiflhop : That the precept being anterior to 
the feifin, and the true date of the feifin aftruded by the depofitions of the 
witneflcs thereto, and the feifin narr^iting the precept, 'tis evident that the 
error hath not been in the feifin, but in the filling up the date of the pre- 
cept, which, at the worft, is but error or falfum ex errore,'znd not competent 
to be debated in a competition of John Burnet's croditors ; fo that the pre- 
cept being granted in John's lifetime, and before the feifin, (whatever be the 
particular date of it) will hinder Margaret's fervice as heir to their father 
William, which was unjuft and fraudulent, and ddigned to cut off all the 
brother's creditors. 

Anfweredi&t the purfuer of the redudion : That falfitm in data falfum in 
tifto ; and the witneflcs muft condefcend on a precife date of the precept ; 
nor is k enough to fay, that it was of an indefinite date preceeding the fei- 
£n» feeing the means af improbation woiild be cut off thereby 3 and the 

' ufer 
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4ifer of a blank precept quarrelled zb falfe, would be obliged to condefcend 
on the date of it. 

The Lords delayed to advifc the point, March 1683. 

DXXXIH. Margaret and Helen Wijhearts^ as heirs-portioners fervcd to 
^ohn Craighead^ their coufin-jerman by the mother's fide, having difponed 
to Alexander Troup fome tenements of land in Aberdeen^ who purfued re- 
.duftion of David Craighead's fervice df bcir to the faid John Craighead^ his 
uncle by the father. David Craighead purfued likewife a reduftion againft 
I'roupy'Oi his author's fervice ; in which mutual redudions both parties pre- 
tended to the right of neareft of kin to the defunS. 

It was alledged againft the firfl retour : That the witnelTes adduced iox the 
<:ontingency of blood wer^ neither fworn nor fubfcribing, thb' they could 
.write. 

Anfwered : EJlo the depofitions do not bear the witneffcs to have been 
fworn, yet they were de faSo fworn \ and tho' they had not been fworn, 
.the inqueft might have proceeded on their proper knowledge, being both 
. judges and witnefles. 

7he Lords ordained the parties to be heard upon the ot^Slims againft the pro^ 
^pinquity of blood hinc indc, December i6%2^ Alexander Troup contra David 
Craighead. 

It -was afterwards alledged for the firil fervice : That the inqueft having 
found the party ferved neareft agnate to the defun<fi^ the fame cannot be 
quarrelled, feeing, that would infer perjury in the witneffes, and that the af- 
£zers were temere jurantes. 

Anfwered : That the witneflcs adduced in the laft fervice were more pre- 
gnant than thefe in the firft ; and the depofitions in either fervice are to be 
•<:onfidered as depofitions made before anfwer. . 

The Lordsy before anjwer^ ordained a probation to be led by commiffion to the 

Commijfar (?/ Aberdeen, which of the two parties ferved ^vas neareft agnate to 

4he dejun£i.\ and afterwards, upon advifing the depofitions in the report, found 

, the party laft ferved to be the next agnate^ and reduced the firfi fervice y March 

1683, Troup r{7;2/r^ Craighead. 

DXXXIV. In an improbation certification being craved againft a pwocura- 
tory for the ufing an order at a fecond apprifer's inftance againft the firft. 

Alledged for the defender : That the inftrument mentions the procurato- 
jy ; and procuratories are not looked upon as neceflary to be kept niore than 
precepts of warning ; and now 'tis twenty years ago fince the granting of the 
procuratory in queftion.: and the defender offers to make faith, that fuch a 
j>rocuratorywas truly given. 

Anfwered: The procuratory being an cfiential part of the order, it ought 
to be produced .;' and if there was no procuratory, there could be no order. 
Now here the notar to the inftrument has given a declaration under his hand, 
that the order was falfe, and forged by himfelf 9 and has fled away from 
jufticc. 

The Lords granted cert ifcat ion againft the procuratory •y but fuperjeded ex^ 
trailing till the 7.0th March : and allowed the proving of the tenor of the pro^ 
curatory \nc\Att\ttv, January j683,.Bogal contra William Anderfon. 

DXXXV. The cafe between Sir Robert Murray and Broughton^ February 
J 2. 1679, being advifed, wherein there were .many indiredl articles of im- 
probation and approbation, the Lords found the deeds of leafe and releale 
ialfe and forged, and ordained: the fame to be cancelled ; altho' it was j/- 
ledgedy That thefe deeds being the, foundation of conveyances of land in Ire- 
land made by Broughton to lingular fucccflTors, whereupon verdidls-and fen- 
tcnces had proceeded, the fame ought not to be cancelled, but to be tranf- 

mitted 
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tnltted to the judges in Ireland^ by the law whereof they may ftand a? true 
•deeds ; becaufe with us the direct manner of improbation not being extant,, 
for that the witneflcs had not been examined before their death by the 
Lords of feflion, the deeds may be taken away by the indiredl manner ; but 
the witnefles having been examined, and the deeds confirmed by the Irijh 
judges, 'tis doubted if any indircift manner of improbation thereof can take 
place in Ireland. 2. Albeit Broughton had abidden Jimpliciter by the deeds as 
true, and deponed likewife, that he was prefent when they were figned and 
fcaled, yet the probation by indiredl articles, not proving the defender's 
pofitive acceflion to the forgery, but hifcrring only a confequential acc-eflion 
by ufing thereof, the Lords would not remit the defender to the criminal 
judge, but left the purfuer to raife a criminal libel before th€ jiidge com- 
petent, as accords ; for the witneffes infert examined in Ireland^ depone, 
That the deeds were delivered to one Brown^ a feoffee in truft, altho' the 
defender deponed he was prefent in the room that day, February 1683. 

DXXXVI. Found that an apprifing, with a charge againft the fuperior, 
tho' no infcftnfKnt followed, is a title of redudion, tho' it be not a fuffici- 
-cnt title of r-emoving : nor was it here confidered if the appfifing was ex- 
pired or not, February 1683, Catharine Smith contra James Hamilton and his 
fpoufc* Vide No. 540, 

DXXXVn. In the reduction of adifpofition of lands upon this reafon^ 
That the difponer was furious ; 

It was aUedged for the defender : That by the aft 66. Pari. 8. James 3, 
the furiofity oyght to be found by an in<]^ueft upon brieves out of the chan- 
cery ; and now the party is dead, and not queilioned in his lifetime. 

Anfwered: The ad of parliament cited is before the inftitution of the 
college of juftice, and the Lords of feflion are now the great inqueft of the 
jiation 5 fo they did proceed to try furiofity and ideotry, in the caufe between 
Gairntully and Innernytie^ fxx retlucing an affignation : and tho' one party's 
wounding another during the dependence of a procefs, and parricide, are by 
afts of parliament to be found by an affize, yet the Lords always proceed 
to cognofce thefe crimes without a previous verdidl. 

The Lords J before an/wer^ ordained witnejjes to be examined^ as to the condition 
&f the party the time of the difpojition^ February 1683, Lindfay contra Trent. 

DXXXVIIL In the improbation of a difcharge, as to the date in OBober 
1652, for verifying an alledgeance of minority the time of the granting there- 
of, one of the witneffes being dead, and the other having deponed, that it was 
his fubfcription ; but that he thought he fubfcribcd it in the year 1651, the har- 
veft after Worcefier fight ; and that he was not witnefs to any other difcharge 
between the purfuers and defender at any other time. And at advifing, two 
other difcharges, wherein the deponent was a fubfcribing witnefs, being pro- 
duced, the Lords perceiving no vitiation in the date by ocular infpeftion, 
and confidefing the witneffes are not able to remember fo ancient dates of 
writs, and that the deponent was not pofitive that it was in the 1651, 
but only he thought fo, they affoilzied from the improbation, February 1683, 
John Carjiairs contra Elpbingjlcun of parrel. 

Thereafter the purfuer craved to be allowed to prove he was alibi all 
OSlober 1652. 

Anfwered for the defender : That new articles cannot be received after ad- 
vifing the improbation. 

Replied: After the direft manner of improbation isdofed, by examining 
of the inftrumentary witneffes, the purfuer may recur to the indiredl articles. 

Pp The 
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The Lords fujiained the reply ^ and allowed the purfuer to condefcend and con^ 
Jign^ which had not been done at firft, March i.bS^^ Johfj Car/lairs contn 
Elphingfioun of ^uarreL 

DXXXIX. In the reduftion of a decreet of redudlion in abfence, the 
Lords found, That the now producing of the paper then called for, did not 
fully fatisfy the produdion ; but that the purfuer muft likcwife produce the 
decreet of redudtion, and extradt it himfelf, it being in publica cujiodia ; yet 
found that the firft reducer (hould have no expences of his decreet, if he 
put the prefent purfuer to take out a new extradt for fatisfying the prodiH 
iiion, March 1683, John Law contrz David Hume. 

DXL. In a redudion, at the inAance of a fimulate creditor of an appa- 
rent heir, who had adjudged from him as lawfully charged. 

Alledged for the defender : No procefs on the adjudication, which is but a 
judicial aflignation, in refpedl the purfuer is neither infeft thereon> nor hath 
charged the fuperior. 

Anfwered : There is a charge produced. 

Replied: The fuperior was not charged till after the procefe was called 5 fo 
that the purfuer having no lufficient adiive title in his perfon the time of the 
fummons, the pofterior charge cannot accrefce to make a title to him a lin- 
gular fucceflbr, tho' it would be efFedtual to an univerfal fucccfibr in remo- 
vings, which are poffcflbry judgments. 

The Lords fu/iained the adjudication as a title quoad perfonal rights called 

fory viz. backbonds^ difchargeSy renunciations ^ 8cc. without refpeSt to the charge^ 

whether prior or pojlerior to the (umnumSj Jeeing the right cf thefe paffes by 

Jimple affignationy to which the adjudication anjhvers ; but found that the charge 

or infeftmenty after executing of the fummons and day of compearance y was in-^ 

formal quoad charterSy jeifins^ and real rights of lands \ and would not fuftain 

procefs as to that conclufion, the caufe being unfavourable upon the pur- 

fuer's part, November jGS^y William Bigger contra Mr. William Dundafs. 

Vide No. 536. 

DXLI. An Englijhman at London and his fedlor having purfued a Scotf^ 
man upon an Englifh bond granted by him to the conftitucnt, the defender 
proponed imprpbc^tion, and craved the fadlor for the creditor might abide 
by the bond, and not only defign the witnefles, but produce them, feeing, 
if the creditor were purfuing in Engiandy the law there could oblige him to 
inftrodl the bond by the depoiition of the witneffes ; and tho' the folemni- 
ties in their writs, different from ours, are not confidered, yet defences a- 
gaind them, and the import of them, are to be regulated according to the 
E/Jglijh law. 

The Lords found tkefaSlor needed not to abide by the writy becaufe bisconflituent 
was ready to abide by it 5 and that it was fufficient to defign the witnefjes by known 
>defignationSy fo as they may be found out y November 1683^ contra 

Alexander Blair. 

DXLIl. Thd obtainer of a decreet of fufpenfion having extraded the bond 
of caution, and charged the cautioner, who fufpended and proponed im- 
probation againft the bond, and craved the purfuer to abide by it. 

It was alledged for the charger : That the bond of cautionry not being to 
him, but given in to the clerk of the bills, he could only alnde by the ex- 
tradt he had gotten out of the clerk's office. 

The Lords having conjideredy that bonds of cautionry ere fometimes forged^ 

and that the fufpender behoved to be called y they decerned againfl the cautioner y 

fuperffding extraSt till the latter end of Jamjary, thaty in the mean timCy the 

^cautioner might raife a fummons of impnobationy and inffl therein^ which they 

would 
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^would fummarily take in in this procefs^ and nx>otild ordain tie clerk of the bilk t<9 
fatisfy the produSfion^ by giving in the prirtcipal bond^ December 12. 1683. 

DXLIIL In a rcduftion and improbatlon at the inftnncc of the Earl of 
Hume^ as infeft on an adjudication of the eftate of Humey the purfucr being 
debarred by homing ab agendo^ there was afterwards compearance for Mr, 
Charles Hume^ who h^d adjudged the Earl's right, and consequently the de- 
pendence, and craved to be allowed to infift in his own narne^ as legal af- 
figncy by the adjudication, feeing a rebel's faftor, or his afligney, may carry 
on a procefs from which the conftituent or cedent is debarred, by not ha- 
V ing perjonom Jlandi. 

Arjfwered : No man can infill in his own right and name in a procefs of 
reduftion and improbation, unlefs he be infeft, or have charged the fupc- 
rior. 

The Lords found tb^ anpiver relevant^ February 1684, Mr. Charles Hume con- 
tra the Earl of Hume*s vaffals* Fide No. 544, 552, No. 576, 

DXLIV. The like was found, Vifcount oiKenmure contra Jolly ^ January 
1687. Vide No. 543. 

DXLy. A bond of 2000 merks being . reduced and improven upon this 
ground, That one of the witneiTes infert deponed, that he fubfcribed it in a 
room where the principal was prefent, (without feeing him fubfcribe, or 
hearing him acknowledge that he had fubfcribed the bond ) upon the other 
witnefs's affertion, that the principal had fubfcribed ; and the other witnefs, 
who was a notar, deponed, that the one half of the fubfcription was the 
principal's, and the other half his own : the creditor in the bond raifed a 
procefs for damages againft the witneffes. 

Alledged for the defenders : That fuch an aftion is a novelty } and witnef- 
fes before the late ad of parliament did ufually fubfcribe witnejs^ tho' they 
did not fee the principal fubfcribe. 

Anfwered for the purfuers : That if fuch witneffes were not made liable 
in damages,' people's fecurity would be in great danger : for feeing parties 
'Cannot always be prefent when he, their debtor, fubfcribes, the creditor 
refts upon the faith of the witnefles as to the debtor's fubfcribing ; and they 
ought not by their fubfcribing to induce the creditor to believe, that the 
bond was true and valid, unlefs they had feen the. debtor fubfcribe, or that 
he had acknowledged fo much to them when they fubfcribed ; and the late 
a<ft of parliament has confidered perfons figning witnefs to another's fub- 
fcription, without feeing the other fubfcribe, as a fault fo great, and of fo 
dangerous confequence, that it hath made it Jpecies falfi. 

The Lordsy nemine contradicente, found the nvifnejfes liable^ conjunSily and 
feveralh^ to the purfuers damage^ ^£^iring to the principal fum and annualrent 
which be would have had by the bond if rightly witnejfed^ February 1684, Mr. 
Thomas Allan contra Mr. Hugh Blair ; which decifion was thereafter adhe- 
red to by a new interlocutor. The like will follow if notars fubfcribing de- 
tiy the party's warrant, Caftlehills Pratt, tit. improbation and redudion. 
No. 92. ' 

DXLVI. Brodie of Milntcun having apprifed Jobnjloun his debtor's lands, 
and alfo a backbond granted to his debtor by a truflee, who had apprifed 
for the debtor's behoof a piece of land belonging to Provoft Gray^ Mifn^ 
ioun raifed an improbation againfl the other adjudgers of Grays eflate : 

For whom it was alledged: That there could be no fuch procefs fuflain- 
<d at the purfuer's inftancc, unlefs he derived a right from Gray^ other- 
wife people might be put to propale their rights to perfons hav^ing no in- 
terefl, upon improbations raifed at random, whereby any weak|^fs in mens 
Securities might beexpofed to fuch as would take advantage of tti^i. 

Aripwered 
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Anfwered for the purfuer : That any perfon infeft in lands, has good in- 
tereft to call all whom he knows or fufpeiSts to have a right thereto, to the 
efFed he may undcrftand the ftrength of his own right, and purge it from 
incumbrances ; and if the defenders be perfuaded that the purfuer has no 
real intereft in the lands, they may fuffer a certification to pafs at his inftaace 
againft them : bcfides, the purfuer having apprifed the backbond of the tru- 
stee who apprifed Gr/iys land, Gray may be properly called the purfuer's 
author. 

Replied: Tho' the backbond was a ground to declare the truft upon, yet 
the purfuer could not infift in the improbation, which is the cfFeft and confe- 
quence of the real right in the truftec's perfon, till once the tr uftce be de- 
nuded thereof. 

The Lords did not oblige the defender to take a term in the improbation ; 
but ordained the declarator of trujl to be previoujly dijcvffedy February 1684, 
Brodie contra Mr. James Elpbingjioun the truftee, and Mr. Robert Scot. 

DXLVII, A decreet of the Lords of feffion being called for among other 
papers, in a reduction and improbation, and certification granted in the general, 
the Lords upon application found,That certification (hould not run againft fuch 
decreets that were in publicd cufiodia^ unlefs the defender had refufed, as he 
did not, to condefcend upon the date when the purfuer required it^ and the 
cafe was favourable ; and there was fome complaint about the way and 
manner of extrafting of the decreet, March 1684, Lord Salins children con^ 
tra Jean Callendar. 

DXLVin. In a reduftion at the inftance of the Secretaries of ftate, of a 
gift of the office of fheriff-clerk granted by the Duke of Lauderdale^ (then 
Secretary) to Andrew Crawfurd^ upon this ground. That it did not contain 
the modus vacandi by Mr. Andrew Ker the former clerk's death, dimiffion or 
deprivation, but adjoined Crawfurd to Ker^ giving him the right of furvi- 
vance after Ker^ death, without any title to the profits rhedio tempore. 

Anfwered : The reafon of reduftion is not relevant, in refpeft Ker and hi« 
fon being conjunct in the office, with a claufe of fubftitution, the father up- 
on the fon's death made a dimiffion of the half of the office in favorem^ 
upon which the Duke's gift proceeded ; and old Ker having died fome years 
before the Duke, to whom the cafuality fell if it had vaked by Kers death, 
fince the Duke did not quarrel the fame, no body elfe could ; nor is it unu- 
fual to grant gifts to two perfons with a claufe of fubftitution and furvivance, 
as was formerly found in the cafe of Commiflars and their clerks, and late- 
ly in the cafe of Alexander Maitland and his fon Charles. 

Replied : The granting of offices by way of conjunction and fubftitution, 
is very prejudicial ; and if they may name two conjundt, they may, by the 
fame reafon, name fix. 

The Lords ajfoilzied from the reduSlion^ March 1684, Secretaries of ftate 
contra Andrew Craiofurd. 

DXLIX. It being alledged by the defender in an improbation, that no Cer- 
tification could pafs againft writs granted to his authors, unlefs the authors 
immediate and mediate were called. 

Anfwered for the purfuer : 'Tie enough to call the immediate, who may 
intimate to the mediate authors, as they find themfelves concerned. 

Replied : The mediate authors ought alfo to be called, becaufe they are li- 
able in warrandice. 

7 he Lords founds That all authors Jhould be called by the purfuer^ as they are 
tondefcended on by the defender^ who is to give his oath of calumny ^ that the per- 
fons in the condefcendence are author s^ and liable in warrandice. And if the pur- 
juer will not be at fains to cite old- authors^ ke may pajs Jrom the rights made. 

to 
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•to or by them^ and reJiriSl the libel j November 1684, Lord Advocate contra 
Lord CarJro/s and Laird of Living/Ion. Here was a condefcendenoe of near 
twenty mediate authors ; and this decifion feems to render improbations te- 
dious and chargeable to the purfuers* 

DL. A fubfcribed accompt found not probative, atid falfe upon thefe in- 
<lire<ft articles of improbation^ viz. the diffimilitude of fubfcription, and dif- 
ferent way of fpelling words from the writer's ufual fubfcription, and me- 
-thod of fpelling, and near forty years taciturnity and fecking payment, al-be- 
it comparatione literarum^ as great a difFcrenoe was obferved betwixt the 
parties true uncontrovertcd fubfcriptions, as betwixt thefe and that quarrelled ; 
and the probation by witjiefles- was dircdly contrary, arid equally pregnant; 
£0 that nothing of material objection feemed to remain, butnhe long filence in 
requiring paymtsnt, which was but a light prefumption ^^r ^e, feeing law allows 
jforty years to purfuc, December ij: 16S4, Mr. Charles Lindfay contra Cuning^ 
bamebead. This decifion feems hard : but here the purfuer not being con- 
cerned in the accompt, but in another debt therein mentioned, which he 
was like te recover, he did not reclaim, Cajllebilts Pratt, tit^ improbation* 
No. 97. 

DLL Sir Alexander Hume having difponed fome lands of Coldinghame he 
Diood infeft in, to Sir Patrick his brother, who did not infcft himfelf^ a redu- 
<5tion and improbation was raifed in both their names, againft his vaflals of 
Coldinghame^ and terms taken 4 and Sir Alexander having afterwards, upon 
fome incident differences with his brother, difclaimed the proccfs, 5ir Pj- 
trick craved ^certification in his own name. 

AlUdged for the defenders:: That Sir Patrick was not iirfeft, and fo could 
€iQl infift in an improbation of thefe rights, nor could he crave certification 
in Sir Alexanders name, who had difclaimed the purfuit ; ' and befides, was 
at the horn, and had not perfonam ftandi. 

Anfwered for the purfuer: By the ad of ^regulations all defences againft 
the titles ought to be proponed before the taking of terms. 2. Sir Alexan^ 
Jer could not diiclatm the procefs, which was raifed in Sir Patrick's name 5 
nor could his rebellion, which is perfonal, prejudge Sir Patrick. 

Replied: It was necdlcfe for the defenders to have quarrelled Sir PatricU% 
want of infcftment, while Sir Alexander was a joint purfuer : but the objeftion 
was competent whenever the two interefts were divided. * 

T^ Lords repelled the alledgeance and reply made for the defenders^ in re^ 

fpeSl of the purfuer s anfwer ; and fmnd^ That Sir Patrick'^ want of ivfejtment 

could not be quarrelled in this jiate of the procefs^ the objeSlion [being] in effedl a 

dilator^ which Jhould have been proponed ab mttxo ^January 8, 1685, Sir Patrick 

^ Hume contra the vaffals oi Coldinghame. Vide 554, ^^^. 

DLIL The Lords, fupra No. 543, having found that Mr. Charles Hume^ 
who had comprifed his brother tlic Earl oi Hume's right, could not infift 
without being infeft, in his own name, in a reduiSion and improbation 
raifed by the Earl, who was at the horn. 

It was afterwards alledged for Mr. Charles : That he was within year and 
day of another adjudger who flood infeft, which infcftment by the a<a of 
parliament is to be reputed his. 

Anfwsred: Tho' Mr. Charleis diligence without infcftment could carry 
the real right that was in the Earl's perfon, it could not give him an inte- 
reft in the adion raifed in the EarFs name^ more than an apprifer could in- 
iifl in an aftion of maills and duties commeiKed by his debtor, without any 
voluntary right or aflignation thereto. 

Replied : A comprifing^ which is a legal aifljgnation, muft operate as much 
as. a conventionaL 

Q.q 'The. 
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The L(^ds fuftained the aUedgtance and reply ^ and alkwed Mr. Charles to in-- 
Jift in the aSHon^ January 8. 1685, Mr. Charles Hume contra the vaflals of 
Hume. Vide^o. ^%i. 

DLIII. Found that if an author, called after raiding of procefs of impro- 
bation, die before pronouncing of decreet, his apparent heir muft be called, 
or rather the procefs muft be transferred agninft him, December 1684, Geor^ 
Park contra Inglis of Cramond. 

DLIV. Found that the defender in an improbation could not, after the taking 
of terms, propone this dilator, that the purfuer Was out of the country, and 
no mandate ptoduced, ^^tfwwtfrjf 15. 1685, Semple contrz Semple of Catbcart. 
^/^f No. 551, 555. 

DLV. Found that the defender in an improbation could not, after inter- 
locutor upon a peremptory defence, propone, that the fummons of waken- 
ing at the inftance of the purfuer, was raifed afftve before the purfuer ha(l 
a licence, January 1685, David Ofwald contra James SomerveL Vide^o. 

55'> 554- 

DLVI. The Earl of Lauderdale and Lord Mai t land being decerned in 

L. 53000 Sterlings in a procefs at the King's inftance againft them, for mal- 

verfing in the mint, after the matters of fad and damages had been cogno- 

fced by a commiftion under the great feal, reported, and approven by his 

Majefty ; the King, after cxtradting of the decreet, fignified by a letter to my 

Lprd Treafurer, that, upon their difponing the lands of Diddop to the Earl 

oi Aberdeen^ then Chancellor, and Colonel Grtf«f of Claverboufe^ or paying 

L. 16000 Sterling to my Lord Aberdeen^ and L. 4000 Sterling to Claverbmfe^ 

they ftiould have remifiions and a difcharge of the decreet : whereupon Lau^- 

derdalfi^ by a treaty with Aberdeen^ agreed to give him fecurity for Z>. 1 00000 

Sc^Sy upon Aberdt€ti% making over his right by the King's letter to Sir John 

Maitland^ for the behoof of his father; which accordingly was done innc 

inde^ and the L. 100006 bond corroborated afterward by new cautioners. 

Lauderdale after Aberdeen was out of the goyernment, raifed reduSion of the 

decreet and bonds upon thefe grounds ; i. There are feveral nullitiies in the 

decreet, as that fome defences had not received interlocutor ; and that 

Aberdeen was judge and party. 2. There was concuflion in the cafe, in 

fo far as the Earl of Aberdeen^ who was then Chancellor, and a favourite, 

threatened the purfuer with a criminal procefs, unlefs he complied with all 

bis defires. 

Alledged for the Earl of Aberdeen : That the decreet or bonds could not be 
quarrelled) becaufe, i. The decreet wiis in foro, and homologated by volun-* 
tary decds%and fecurities. 2. The bonds were granted by way of tranfadli- 
on, in fo far as the one half of the fum was abated s and res tranjaSia can<- 
not be quarrelled upon leiion. 

Anfwered tor the Earl oi Lauderdale : That, by our law and cuftom, de- 
creets in foro are quarrellable upon nullities, and after they are opened, there 
is place for redtification of any lefion. 2. Tranfadion& are quarrellable both 
upon the heads, leiion ultra dimidiupny and concuftion by public peribns. 

Replied : By the current of our decifions lejSo ultra dimidium is not fuftain- 
ed to nullify any bargain ; and by the civil law it was only con^pettnt in 
buying and (elling. 22. The qualifications of concuflion are not relevant: 
for as greatnefs and power is no crime, it cannot infer concuftion ; and fup- 
pofe Aberdeen had infinuated La:uderdale% danger from a criminal purfuit, 
^ which is denied) that being a legal procedure, could not be a ground of 
jtiftus metus or concuflion, as was found in the cafe bctwixtSir William Daridjon 
and Wtfkeart^ and here the a<ft was ingeminate and homologated by corro- 
borations, and taking right to my Lord Aberdeen^ gift, and fufpending CZd- 

lerhouje 
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verhufe thereupon, and taking a remiilion, and getting an abatement of the 
one half of the fums in the decreet. 
' The Lcrdi, before anfwer^ ordained fome points offaSl alledged on as qualifica^ 
tions to be tried^ and feveral of the Lords and clerks were examined ; but 
nothing followed thereon before the Revolution, in refped the King by a let- 
ter difcharged further procedure. 

The redu<£tion being iniifted in in the winter feilion 1691, the Lords o- 
pened the decreet upon this nullity^ That it was not exactly conform to the 
interlocutor and warrant thereof; and the forefaid grounds of redudion and 
an fwers being refunded, and the probation taken upon the adt before anfwer 
advifed) fbe Lords reduced the decreet end the bonds ^ and repelkd the aUedgeance 
of tranfoElion and bomokgation^ January 13. 1692. The Earl of Aberdeen 
conceiviilig himfelf injured by the fentence^ he appealed to the parliament, 
February 16^2. Vide No. ^^'j^ 578. 

DLVIL The Lords reduced ft right upon a reafon of concuilion, where 
there was no tranfadion or abatement, February 1685, my Lord Gray contra 
the Earl of Lauderdhle. 

DLVIIL A difpofitton by a father to his fon and apparent heir was redu« 
ced upon the adt of parliament 1621, at the inftance of the granter's credi- 
tors, tho* it was made an implement of the fbn's mother's contract of mar- 
riage ; becaufe obligements in contrads by way of deftination, cannot be 
obtruded to creditors, March 20. 1685, Dickfin of Hartrie contra Dickjon of 
Wbitjlead. This was afterw^ards (topped. 

DLIX. An afligney to a bond, whofe aflignation was reduced for not be- 
ing fubfcribed by two notars; having got infeftment out of the debtor's lands,* 
and transferred his right to Sir James Rocbead^ who compeared after pro*^ 
nouncing of the decreet, and craved to be heard againft the probation led» 
for making void the a£ignation. 

The Lords did not admit Sir James Rocbead^s intereft in this (late of the 
procefs, in refpedt it was not fooner intimate, March 1685, James Sanrnei con- 
tra Sir James Rocbead* 

DLX. In the improbation at the inftance ofRofs of fiitifnaught againft Gar* 
din of Migdjirath^ of a bond of thirlage, upon this direA article. That the 
defender had fometimes alledged upon a temporary bond, and at other times 
had (hown a perpetual bond, which had been quarrelled by thofe who faw 
it, as not bearing the true fubfcription of the dcceafcd Alexander Ro/Sy the 
alledged fubfcrtber, and which the defender refufeth now to produce ; and 
the bond produced by him is by vitiation made a perpetual, of a temporary 
bond, and was given in fo vitiate to the regifter by him : all which was 
proven. 

The Lords found the bond produced not only not probative^ but alfo falfe^ in re^ 
fpe& of the vitiation in fubftanttalibus. But they did not remit Mi^djirath to 
be criminally punished, but left it to the Advocate to raife an indictment 
before the juftices, and lead what probation he thought fit ; albeit Migdfirath 
had abidden by the bond, in refped it was an evident granted to his prede* 
ceflbrs, and it was not clearly proven, that he had made the vitiations, March 
1685, Rsoft of Tiliifnaugby contra Gardih of Migdjiratb. 

DLXI. A perfon having named a ftranger his executor and univerfal le^ 
gatar, with the burden of fome particular legacies, his (i(ter raifed reducti- 
on of the teftament as neareft of kin, upon this ground, that it wanted ha-* 
bile witneiTes, in fo &r as one of the witnefies was a confiderabie legatar, and 
fo could not be te/iis in cauja fua. 

Alledged for the defender : . That the reafon is not relevant ; becaufe, 
1. The witncfTes were in effedt inftrumentary witncflcs, who cap not be re*^ 

jcdcd. , 
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*^c6lcd. 2. By the civil XvN'legatarii & fide commjfarii were habile witflcffee 

in tejiamento fcripfOy tho' not/« nuncupativo. 3. Whatever might be pretend- 

•€d againft a teftamentary witnefs purfuing for a fpecial legacy, the witneis 

there quarrelled may prove the verity of the teftator's fuWcription, in favours 

of the univcrfal legatar, to exclude the purfaer's intereft of neareft of kin. 

Anfwered for the purfuer : Tho' where writs are granted and accepted bjr 

parties, as in the cafe of bonds, contracts, fisfr. the creditor receiving the fe- 

curity confents to the liability of the witnefles therein, that cannot be drawa 

as a rule to a teftament in prejudice of the neareft of kin, who did not con- 

' fent to or fubfcribe it. 2. It was u]$on fpecial confiderations that legatary 

are allowed to witnefs 1>y the common law, in refped: here principale negoti^ 

^um agebatur inter Jefiatorem et baredem^ and (even witnefles were required >; 

and the heir who had the heritage by the teftament had no reafon to quar^- 

rel it : but thefe fpecialities take no place with us where moveables only are 

-teftablc, and te(lan>ents need but two witnefles. Again, "more faith was gi- 

^ven to witneflfeshy the civil than by our law, nedejunBw inteftatm decederet. 

The Lords repelled the reafm of reduSliony and Jufiained the teftament as a ccm^ 

-plete probative iprit^ March 1685, ^ne Grahame contra Marquis of Montrofe 

-and yames Fenton. 

DLXIL ^n an improbation^ compearance to Aop certification by produdli* 
*on being made for one who^ pretended to be apparent heir to the defunct, 
whofc writs were called for* 

It was alledged for the puffuer : That fuch a one had tio intereft to pror 
<luce writs to ftop the certification, he neither being heir ferved, nor his ap- 
parency notour. 

Anfnvered : An apparent heir has intereft to ftop certificati6n ; Md the 
defender oflFers htm to prove, that he is holden and rcputt fanguine proximia 
to the defundt, who died many years ago ultra hominis menoriam. 

The Lords allowed the probation ad hunC efFe£tum ; and it being proven, 
^hat the defender was holdea and repute /anguine proximus to the defund:^ 
they fujiained his intereft to produce what writs be could to ftop certification^ .Nor 
member 1685. 5r^/ bffi^W^w, contra 

• DLXIIL In the reduction of a difcharge granted by a relid the day after 
4ier hifft)and's death, when flie was travelling of a child under the midwife's 
attendence,^x capite tuShis^ and alfo upon this ground, that ihe was not com^ 
fos mentis^ by reafon of her pains and ftidwers. 

The L&rdsy before anfwer^ uilhwed a mutual probation^and that by women wit'- 
fieffes^ in refpeS of the purfuer* s circumjlances at the granting of the difchdrgei 
January 1^86, Marjory Majon conticz John Mafbn. 

DLXiV. In the redudion of a horning againft the King's donatar, the 
cxtradl being produced to fatisfy the produ^iont; * 

It was alledged for the purfuer : That extrads cinnot fatiisfy the produdi- 
on in an tmprdbation, becauCe then^he could not impugn the meflfengers 
fubfcription comparatione literarum. And fo jealous is our law of the verity 
of hornings, that the tenor therebf cannot be proven by witneflfes. 

Anfwered: The jus quafitam to the King by the rebellion cannot be taken 
away by the tranfadion of parties.; and the creditor being always maftcr of 
the pFincipal horning, the King or his donatar cannot be burdened with 
the production of it, as was obferved by Haddingtoun^ November 18. 1609, 
and found December 1676, betwixt William Veitcb and Peter PallaL 

The Lords found the produSiion fatisfied by the extraB^ in rejpeSt the dona^ 
tar's gift proceeded upon a third perfons horning^ end not upon his own^ wheretf 
he might be mafter^ January zo. 1686, Mr, Alexander Dunbar and Hiflefidcy 
contra Matthew Baillie^ 

DLXV. 
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DLXV. In the improbation of a tack, at the inftance ofLamingfoun con- 
tra y<?w« Ofwall, the defender produced a regiftratc extraft in the year i632> 
and contended. That, after fo long a time, he could not be obliged to pro* 
duce the principal, efpecially the purfuer and his authors having homolo* 
gate the fame, by their conflant payment of the tack-duty. 

Anjhvered: The tack is not quarrelled as to the verity of it, or the quan* 
tity of the tack-duty, but as to the endurance, in refpe(^ the extradt contains 
more years than the principal. 

The Lords ftopt certification till the regifters might be fearched, and in- 
clined to fuflain the tenor proven, in cafe it were not found, February 1686, 
Laird of Lamingtcun contra James Ofuoald. 

DLXVI. In a redudtion at the inftance of the Duke of Gordon againft 
his -vaiTals ; 

It was alledged for the defenders : No procefs, in refpefl the purfuer's title 
produced is but a feifin without a charter. . 

7he Lords ordained the charter to be produced^ and Jified procefs till that was 
produced. 

It was thereafter alledged for the defenders : That the feifin being but an 
extradt, and there being no precept of feifin in the charter, the precept ought 
to be. produced. 2. One of the defenders is minor, and nm tenetur placid 
tare. 3. The executions of the fummons bear not the name of the dwelj- 
ing-houfcs where the defenders were cited. 4. The executions arc not 
(lamped. 5. The execution againfi the tutors and cbrators at the market* 
crofs does not bear that a copy was left. 

Anfwered: The extradl of the feifin is fufficient, and the precept needs 
not to be produced. 2. Minor non tenetur placitare takes no place againft the 
taking of terms in improbations ; befides, there was improbation upon the 
fame grounds commenced againft the minor's father in his own lifetime, fo 
as the father had occafion to confider and confult his defences : and there- 
fore the privilege ought not to be fuftained in this cafe. 3. The afts of 
parliament require not the dwelling-houfe to be named ; altho' in hornings 
pradtice requires it, becaufe of the great prejudice that may follow upon 
thefe, and for that charges of horning may be private : for improbations arc 
publicly called from the bench ; and 'tis only the firft execution that^s here 
quarrelled ; for the fecond execution bears perfonally apprehended. 4. The 
veftige of ftamping appears, and the execution is old. 5. Executions a- 
gainft tutors and curators need not to bear the leaving of a copy, and yet, de 
faEio^ iiopies were left ; nor is there place for this ofa^e<%ion, feeing there is 
compearance for the defenders and their curators. 

T^be Lords refilled the alledgeances in refpe£i of the anfwers^ February 1686, 
Duke of Gordon contra vaflals. 

DLXVII. In' the improbation at the inftance of young Mihtoun againft 
Sir Daniel Carmichaely of a feifin to Sir *yobn IVhitfoord the purfuer's father, 
the articles of improbation were, That three of the witiiefles infert deponed, 
that they did not remember that ever they were witneffes to fuch a deed, 
but could not be pofifive, it being thirty years ago ; and the alledged Bailie to 
the feifin deponed, that he could not fay pofitivcly that ever he gave fuch a 
feifin. 2. The feifin was not booked in the regifter,but only marked by the 
depute. And albeit the dead witneflcs might prove prefumptively per je^ 
they cannot make faith againft a contrary pofitive probation by four concur- 
ring living witnefles : fpr if living witneffes were not fuftained to convel the 
prcfumption arifing from fuch as are dead, it were eafy to fccurc all forgeries, 
by putting in dead witnefies. 
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The articles of approbation were, i. Some of the witncfles in the feifin be- 
ing dead, thefc are probative of the inftrument, ^ 2. Sir John was generally- 
looked upon as a perfon infeft, and borrowed money near to the value of 
his lands from Sir Daniel Carrmcbaelj a neighbour-heritor, to whom he. Sir 
yohrij delivered his feifin now quarrelled. 3. When ^irjobn borrowed mo- 
ney from my Lord, his feifin was got up from Sir Daniel^ to be (hewed to 
his Lord (hip, who got a wadfet from Sir Jobn^ defigned therein heritable pro^ 
pnetary. 4. Sir Jobn as a baron ftood and voted for Commifiioners to the- 
parliament, was a Commiflfioner of afiKsfifment, and frequented all the meet- 
ings of the heritors* 5. In a petition to the exchequer, figned by him, nar- 
rating there were precepts out of the chancery upon his rctour to infeft, and 
that the fherifF was chargeable with the non-entry by the refponde, he cra- 
ved, that, in refpedl of his'fcrvices to, and fufFerings for the King, he might 
have the cafe of his non-entry, and the fticrifFdifcharged thereof, which de- 
fire was granted, after the term fubfcquent to the precepts, when they were 
null by the claufe prafentibus poft proximum terminum rum valituris. • Now 
this petition imports, that he was liable, and the fherifF liable, and confe- 
quently that he, Sir Jobn^ was infeft. 6, His fpecial retour to thefc lands is 
produced. 7. The feifin is marked by the regiflcr-depute, who acknow- 
ledges the marking, and Archibald Hajiy fheriflf-clerk, who is dead, was no- 
tary thereto, a man of entire reputation. 

The Lords having confidered the articles rf irnprobation and approbation^ they 
Juflained the verity of the feifin^ and ajQilzied from the irnprobation^ March 25^ ' 

1686, Miltoun contra Sir Daniel Carmicbael. Vide No. 603. 

DLXVIII. The Laird of L/7/w/;7^/t?tt« craving certification in an irnproba- 
tion, at his inflance againfl fome vafTals ; 

It was alledged for the defenders : That they and their authors had been 
in immemorial pofTeffion of the lands, reputed as feuars, and the immediate 
author was an apprifcr j and 'tis ufual for debtors to keep up their writs from 
apprifers. 

Anfwered for the purfuer : That the defenders do not produce any docu- 
ment to inflrudt that the debtor was vafial, nor any difcharge of feu-duty, 
or entry of heirs or fuccefTors ; fo that the tenor cannot be proven. 

Th^ Lords delayed extradting for a year, and examined all pcrfons fu- 
fped of having writs, or having knowledge thereof, December 1686, Laird of 
Lamingtoun comra Lady Blackbarcny. 

DLXIX. In the redudlion and irnprobation at the inftance of Mr. Alexan^ 
dcr Cohil again fl: fVilliam Haly^ of writs granted to the defender by Jean 
CohiL 

Alledged for the defender : That Jean Colvil being author condefcended . 
on, the purfuer ought to have cited her, or her nearefl of kin, if fhe be 
dead. 2. He could not produce writs' granted Y^fjean ; becaufc the purfu- 
er libelled or inflrudled -no right in* his favours, flowing from her by difpo-» 
fition or fucccifion. 3. The defender is only oblirgcd to condefcend on the 
dates of decreets before ,the Lords, and not produce them, or the grounds 
and warrants ; and extracts of rcgiflrate writs mufl fatisfy the produdion, 
and the purfuer mufl feck the regiflcrs for the principals. 

The Lords^ ex gratia, allowed ]c^n Colvil, or her nearefl ofkin^ to be cifed 
cum procefTu, in refpeS the defender was an agents who had been vexatious to 
the purfuer ; and they juflained [ttejecond] and third defences as relevant y]^nuavy 

1687, Mr. Alexander Colvil contra fFilliam Eaty. 

DLXX. The Lords refufed to allow a qualified abiding by ; but found, 
That^ the defender might protefl for the quality, and prove the fame, Fe- 
hruivy 1687, Laird cAWatertoun contra Robert Innes. 

' DLXXI. 
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DLXXI. Mr. John Chipdm^ Parfon oT LeJHe^ having obtained certificati- 
on in a redudlion and innprobation, againft the Earl oi Roxburgh^ of rights 
of fome lands annexed to the parfonage of Lejlicy the Earl raifed redudion 
of that certification upon this ground, That he was minor,, and his tutors 
and curators had not recovered his writs, after his father's fudden death. . 

The Lordsy before anfwer^ ordained the Earl to condejcend upon the writs he 

would make ufe of in the redudlion and debate upon them ; and declared^ That ij he > 

was found to have the preferable rights the Lords would recal or reduce the certi-^ 

Jication^ February 1688, Earl of Roxburgh contra Mr. James Cbijbolm^ Minifter 

of Lejlie. 

DLXXII. In a reduftion at the inftance of Mr. George Wilfimy of two foiall 
feus he had right to the fuperiority of from the Laird of Dundafsy upon this, 
ground, That the vafFaPs right contained a claufe of extinction, in cafe three 
years feu-duties (hould be luflFered to run in the fourth j and the faid irri- 
tancy was incurred. 

jfilledged for the defender : That any fuch fatlzie before the difpofition* 
could only operate in favours of the difponer \ and as to any failzie in the pay- 
ment of feu-duties fince that time, the defender was in ignorance, and not 
guilty of contempt towards the purfucr, who is a new fuperior. 

Anfwered for the purfucr : That his difpofition carried omne jusy and the 
cafuality by a preceeding incurred irritancy was not rcferved. 2. The pur-, 
fuer's right was publilhed by his infeftment under the feal : and minority 
doth not interrupt the courfe of either legal or conventional irritancy, nor of 
annual rebellioti. 

The Lords thought the procefs fcvere, and found the xxiorz purgeable by the 
payment of bygones at the bar^ November 22. 1687, Wilfm contra Dundafs. 

DLXXin. In a redudtion and improbation at the inilance of the Earl of 
Airly againft Pitliver 5 

The defender alledged : No procefs ; bccaufe the purfuer's aftive. title of 
infeftment was expede after executing of the fummons. 

Anfwered : The infeftment proceeds upon a retour, which is always drawa 
back to the time of the predeceflbr's deceafe. 

Replied: That is fuftained in removings, which arc poflTeffory aiftions, 
but never in aftions petitory. 

The Lords fufiained the alledgeance and reph, and found no procefs. 

In this procefs they found alfo, That the perfms by and to whom the writs 
called for were firfi granted^ jkould be condefcended on in tbalibel^ that authors and 
reprefentatives may ke called *y and that it was noi enough to libel in generaly that 
thefe were granted by jome of the purfuers predecefjors to jbme of the defender* s 
predecejfors and authors^ Earl of Airly cofitra Laird of Pitliver^ November 
1687. 

DLXXI V. The town of Innerkeithing being eredcd into a burgh-royal by 
King Robert I. with the privilege of the cuftoms of « certain bound&i within 
which three or four other royal burghs are erected, they purfued redudion, 
improbation and declarator againft Burnfifandy and others of thefe towns 5 
and the defenders- having made a produdtion, the purfuers craved certificar 
tion contra non / roduSla. 

The Lords rejufed to grant certification 5 hut ordained the purfuers to inffi in 
their declarator ^ December 6, 1687. 

DLXXV. In an improbation of the date of a marginal note .wanting wit- 
neffcs, the Lords found, That the ufer might prove it by the purfuer's oath, 
without neceflity to abide at it, as in the ciafe of pofitivc falftiood ; and that 
tho' the purluer fhould not by his oath acknowledge the date, the marginal 
note would only fall, and not the whole writ, upon the brocard falfum in 
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un(hfalfum in omnibus^ which holds only in pofitivc faKhoods, at Icaft in arti^ 
cutis connexis. And here the fubfcription to the iharginal note was not de- 
nied, but only it was quarrelled as not of the date of the body of the writ, 
February ib^^y Andrev) Jobnjioun contra Johnjloun oi Lockerbie. Fide Ho. 

895. 

DLXXVI. A right of fome teinds and patronages being difponcd for 
L. 300 Sterlings with an exprefs provifion, That, in cafe of not-payment of 
the money at a precife day condescended on, the difpofition and allignation 
fhould be null and void ; and the afTigney having transferred his right to the 
Duke of Gordon J who infeft himfelf thereon, the difponer commenced rcdu- 
dion and improbation of the aflignation, and all that followed thereon, up- 
on the irritancy above mentioned. 

jiJIedged for the defender : That the purfuer's title being a perfonal claufe 
in the difpoiidon, it was not fufficient to reduce infeftments and real rights. 

Anjwered: The irritant claufe being in gramio of the defender's authors 
right, he could not be ignorant of it ; and it is fufficient to reduce the difpo* 
'iition and infeftment to himfelf in confequentiam. 

The Lords Ju/lained the purjuers title ^ and reduced Jtthrmry 16. 1688, Roger 
Hopkins contra the Duke oi Gordon. Vide No. 543, 552, 581. 

DLXXVII. In a purfuit at the inilance of one deriving right from the dc- 
ceafed Hamilton oi Deckmonty againd Colonel Borthwicky for* payment of fome 
bonds due by the Colonel, and aiTjgned to Deckmont his father-in-law, the 
(defender produced Deckmont's miffive letter, bearing, that the defender had 
left 5000 merks with him for paying thefe bonds. 

Alledged for the purfuer : That the fubfcription of the mifiive was very 
fufpicious ; and the mifiive was alfo null for not being holograph, and wantr 
ing witnefles. ^ 

T^be Lordsy upon comparing Deckmont' J fubfcription of tbe letter nviih bis 0- 
ther true fubfcriptionSy foiind it very di^ererit in the Jkape of the letters ; end 
found tbe miffive not probative for want of witneffes^ February 18. 1688, Deck^ 
mont contra Colonel Bortbwick. 

DLXXVIIl. In a reduclon at the inftance of Gray of Cricbyy againft the Earl 
of Lauderdale^ of a difpofition granted to him, then Lord Hatton^ by the Lord 
Gray the purfuer's author, upon thefe reafons and qualifications of concuili- 
on and circumvention \ i. The defender having called for the Lord Grays 
rights in a redudion and improbation, they were kept up nine months by 
his lawyers after produdion, and refufed to be given back. 2. The de- 
fender gave a fadory to uplift the rents of the Lord Gray's lands, and de 
faSlo did uplift fonie of them before he could induce him to difpone. 
3. The defender was in great power and authority, fo as the Lord Gray 
durft not complain of his adings. 4. The Lord Gray was lefed ultra di^ 
midiam^ in having received from the defender only 2 1 800 merks for 50000 
merks worth of land. • 

Alledged for the defender : That the qualifications founded on, do neither 
infer circumvention nor concuffion; becaufe, i. Writs produced in impro- 
bations ufe to lie in procefs longer than nine months. 2. The bargain was 
verbally agreed to before the fador's intromiffion. 3. Solapotentia in great 
men cannat infer concuilion, which is a crime ; and the Lord Gray was 
TVi?L]ory fciens &,prudenSy and had free accefs to judicatories for redrefs, if 
wronged. 4. There was no lefion, in refped of a provifion in the bond 
granted to my Lord Dundee s two fifters, authors to the Lord Gray^ that the 
(hare of any of them dying unmarried fliould accrefce to their brother, and 
^e faBo one of the fifters died unmarried, and the other's (hare was not 
Avorth 21000 merks : befides, the bargain was a tranfadion of the purfuer's 
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right, which was then under proccfs at the defender's inftance/ as donatar 
of ultimus hares to the Lord Dundee. 

The Lords^ upon advifing a probation of the above mentioned qualifications of 
concujjion and material lefion^ reduced the Lord Gray 'j difpofition to the defender ; but 
ajfoil^ied him from compting for bygone maills and duties^ and ordained thepurfuer 
to rejiore the price to the d fender. This decifion proceeded not upon the heads 
oi concuffion or material lefion feparately^ but fuper tot a materia junSlis jungendis^ 
February 22. 1688, Crichy contra Earl oi Lauderdale. Vide No. 556, ^^j. 

DLXXIX. In a reduftion at the inftance oi j^den againft Pittrevy^ of a 
difpofition granted to the defender's father by the purfuer, upon this reafori, 
That the purfuer, a facile youth, had figned it immediately after his majori- 
ty, as it was fent up to him at London^ of defign to exclude his fucccflion by 
an ill wife he had married, who is now dead without iffue, and the purfuer 
hath now hopeful children by a virtuous fecond wife. Again, himfclf is 
cnormly lefed by the difpofition, whereby he hath only refer ved a liferent of 
3000 merks ; and he is willing to allow to the defender all money paid or 
advanced to, or for the purfuer. . 

Anfwered for the defender : That the purfuer had homologated the dif- 
pofition, by receiving the annuity of 3000 merks, and granting difcharges 
relative thereto. 2. By a new contrad at Dumfermling^ the purfuer, who is 
mzpv^fciens & prudens^ hath, with advice of his friends, difponed his eftate 
to the defender's father. 

Replied: By interlocutor of the Lords of feffion, the purfiier was allowed 
to receive the annuity without danger of homologation. '2. The contradl 
at Dumfermling was entered into by the purfuer out of mere neceffity, the 
defender's father having refufed to pay him the annuity ; and his creditors. 
' having forced hini to the Abbay^ therefore the forefaid difpofition ought to 
be reduced upon this material ground of lefion, as was decided February 22. 
1688, betwixt Gra*^ of Crichy and the Earl of Lauderdale. 

The Lords ajfoilzied from the reduSlion^ February 1688, Abden and Mr. Da^ 
vid Dewar contra Pictrevy. But this interlocutor was flopped by an after- 
alledgeance, that the contraft at Dumfermling was entered into upon truft. 

DLXXX. The purfuer of an improbation craving certification againft the 
writs called for, notwithftanding of a tranfumpt of them produced. 

It was alledged for the defender : That tranfumpts proceeding upon fum- 
mons and citation of parties, and not by inftrument, are fufficient to fattf- 
fy the produftion in improbations : for many of the fecurities of this king- 
dom are but tranfumpts, the principal writs being lodged with the party 
having the greateft intcreft. And here parties were cited to hear the bonds 
tranfumed, becaule the principals were to be fent to Virginia^ to purfuc 
the debtors there ; and being accordingly fent, as appears from Attorney's 
letters, they cannot be had, now that he is dead. 

Anfwered for the purfuer : That tranfumpts, upon compearance of the 
parties, may indeed have efFefl: of the principal writs ; but here there 
was not only no compearance, (which makes the tranfumpt no better 
than an €xtrad) but the debtor was out of the kingdom; and this fpe- 
ciality liiuft be noticed to prevent falfhood, which the fuftaining of tranf- 
umpts to fatisfy the production in improbations, would encourage. Agaih, , 
the ftyle of decreets of tranfumpt bear, that they are to have the eflfedt of 
principals, except in the cafe of improbation. 

Replied: The urged inconveniency is as ftrong againft tenors as tranf- 
umpts ; and without queftion this tranfumpt would be fufficient for pro- 
ving the tenor : and the exception of improbation in decreets of tranfumpt 
is but exuberant ftyle. 
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- ^Hbe Lords fnjlained the tranfumpt to flop certification^ It was alledged^ but 
not inftruded, that there was a judgment recovered upon the bonds at Virgi- 
nia^ June 20. i6%%y Ibomai Laurie contra Mary Auflin. 

DLXXXI. In a rcduftion and knprobation at the inftance of a pofterior 
againft a prior apprifer. 

jilledged for the defender : No proccfe j becaufe the purfuer was not in- 

• feft. 

Anpwered : It was not ncccffary for the purfuer to take infeftment, his right 
being only an apprifing of the legal 5 efpecially if the lands held ward. 

Replied : No pcrfon but iie that is infeft can reduce rights that are real by 
infeftment, or purfue removings ; altho' a bare comprifing may be a title to 
call for produftion of contracts, or pcrfonal rights ; nor is the purfuer with- 
in year and day of the firft efFe<ftual apprifing. 

The Lords fuflained tke altedgeance am reply for the defender. 

Thereafter the purfuer alledged : Thzt this is a dilator, which cannot be 
proponed now after the taking of terms ; which thei^ords found relevant j 
and repelled the defence in hoc ftatu pfoceffus, July 13. 1688, Mr. Bumfde con- 
tra Cr^w/wr^^ ^^^ No. 543, 552, 576. 

INFEFTMENT. 

DLXXXII. For proving the date and delivery o^ a holograph difchargc 
of annual rent, produted for cloathing a bafe infeftbient with pofleflion, in 
anno 1664, in a competition with a public infeftmexit in the year 1668, the 
debtor, receiver of the difcharge, and the creditor wno granted it, having ac- 
knowledged the date upon oath, and a witnefs having deponed,, that he heard 
the creditor fay, be was going to grant a difcharge about that date, but knew 
not for what. 

The Lords preferred the annualrenter^ November 19. 168 i, Fletcher con- 
tra . 

DLXXXIII. The Earl of Kincardin having granted a bond for imple- 
ment of his contfadl of marriage, for fecuringof 80000 gilders on land in fa- 
vours of his Lady, in cafe of no children of the niTirriage, or of their dying 
before the ag€ of twenty, fo as they might and did difpofe of the fame ; with 
a refolutive claufe making void the infeftment, in cafe of; the children's at- 
taining to that age. 

The Lords founds That the proviflon irritating the irfejtment was to be^flriS^ 
ly interpreted^ and that it took effeSf by any of the children's attaining to the age 
of tiveniVt thd they did 7iot dijpofe of the fum ; and would not fupply the words, 
jo as they may and do dijpofe^ as an omiffion, altho' they were mentibned in the 
narrative and procuratory and requifition, and the charter : and founds That 
the infeftment was not a fiduciary fecurity to the children^ but only a fecurity to 
the Lady of her right in the forejaid events November 29. 168 1, the Lady Kin^ 
^ardin contra the Earl's real creditors by infeftment. 

DLXXXIV. Found that Sir Patrick Nijbet having given his vaffal a feu-' 
charter of fome lands, with pertinents, for a feu-duty pro omni alio onere ; 
the vaffal might eredt a brewery in fuo feudo^ tho* in barony, and the claufe 
^um breueriisy was not infert in the charter ; which, in Craig's opinion, page 
181, paffeS'With the feu, tho* notexprcffed, December 1681, 'Robert jon contra 
Sir Patrick Nifl>et. 

DLXXXV. The Laird of Clackmannan having, in December 1677, granted 
a bafe infeftment of relief to his cautioners, with a provifion, That they 
Should not enter to poffefs till after diftrefs and payment of the cautionry, 
/and proportionally : he, long before the JVhitjunday thereafter, made a refig- 
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nation in favours of his pcrfonal creditors, on [which] there was a charter ex- 
pcde in exchequer : that fanic day the cautioners applied to the exchequer for 
a confirmation of their right ; but the refignation was preferred, and the con- 
firmation delayed for fome hours: yet both were infeft on their refpedlivc 
charters before the term of Whitfundey. ' The cautioners now crave prefc-' 
rcncc for thcfe reafons ; i.Theit bafe. right is anterior to the refignation, and 
it could not, and they could not apprehend poflefnon till the next term at 
fooneft, and not, then, unlefs they had paid the defender upon diftrefs) and 
an intervecning voluntary deed cannot tne preferred, February 13, 1624, July 
2. 1625. 2. They applied to the exchequer ^iJ/to tempore, and tho', out of 
refpedl to the King's Commifiloner, who was prefent, they did not take in- 
ftrumcnt upon their being delayed ; yet they offered to .prove per membra cu* 
ria, that they applied and were delayed. 

Anfwered for the creditors : The cautioners might have made their bafe in- 
feftmcnt public before the confirmaticxi, by raifing a poinding of the ground, 
or a deolarator for that efFedl. 

^be Lords found. That the bafe infeftment of relief, being a right competent 
in fuo geherc, is preferable to the pofieriof public voluntary infejtment ; and 
therefore preferred the cautioners, February 1682, Bruce oi Newton, contra the 
creditors of Clackmannan. 

DLXXXVI. Tho' apprifing with infeftment, or a charge interveening be- 
tween a baife infeftment and the firft term for payment of annualrents, is 
preferable'to the infeftment of annualrent ; yet a bale annualrenter, whohad 
cone diligence for poiTeffion immediately after the term, was preferred to a 
comprifing without a charge or infeftment, February 1682, John Nijbet con- 
tra Sir Daniel CarmichaeL 

DLXXXVII. The fignatures of two bafe infeftments of annualrent, where- 
of the one was two months prior to the other, being paft the fame daj^ in: 
exchequer, before the firft term of payment of annualrent, the Lords brought 
them in pari pajfu. 

But it being thereafter informed, that Alifari^ charter was cxpede the great 
feal a month before Cant's, and that the charter ^vas the complement of the 
confirmation. 

The Lords preferred Alifon, unleji Cant could purge his negligence, by pro^ 
ving, that the expeding of his charter was delayed by the keeper of the feal after 
ke had, debito tempore, given it in, March 1682, Captain Alifon contra Lu- 
dowick Cant. Vide his caufc infra. No. 593. 

DLXXXVIII. Found that for the conftitution of rights, and mortifications 

to towns or hofpitals, a fcifin is neceffary to denude the difponcr in a competi- 

,tion with a fingular fucceflbr, tho' feifin be not requiring for concinfuing fuch 

a right, in refpedl that communitas nm moritur, March 1682, Findowry contra 

town of Brechin. 

DLXXXIX. Found that bafe infeftments of relief were public from the 
date, without pofiefiion, confirmation, or declarator ; but this was afterwards 
ftopped. 2, Found that it is not the priority of pafling fignatures in exchequer, 
that gives preference, whether they be fignatures of confirmation or appri- 
fing, or upon refignation, but that which is firfi: expede at the feal will be 
preferred, even tho* the competing fignatures be figned by the King ; becaufe 
a fubfcribed fignature is an incomplete deedtill the feal is appended. 3. Found 
that a bailie of regality's decreet of poinding the ground of lands lying there- 
in, cloathed a bafe infeftment with pofileffion, even as to other lands in eodem 
corpore juris, tho' lying in another jurifdi<^ion, March 1682, Lord Cardrcfs 
contra Fan Sommerdyke, General Dalziel and the old Lady Cardrefs. It was 
debated in this proccfs, if a ftranger Dutchman might buy or wadfct lands 
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here, without being naturalized, and this could be quarrelled by any but the 
King. 

DXC. The Laird oi Jrdrofs having built a church at the Ely^ and localled 
a ftipend to it upon feveral parts of his lands by a private mortification, which 
was quarrelled by a fingular fucceflbr, after the minifter had been above for* 
ty years in pofleflion. 

ifjf Lords founds That the mortificatim mt being made by appointm^t of the 
commtfion^.nor fecured by infejtment^ it could not cffeSt the defenders lands^ but in 
proportion with the whok ancient barony ; To which the defender condefcend- 
cd (tho* not obliged for any part in ftritSl law) the lands not being difponed 
to him with any fuch burden. And the mortification being conftituted by 
way of grant, obliging the mortifier and his heirs, &c. and not by a real 
right, the Lords would not fuftain it as real by pofleffion like a fervitude^Af^rri^ 
,1682, Mr. Andrew Wilfon contra Waugh and Wbyte. 

DXCI. A perfon being infeft by cognition, and hafp and ftaple, in a 
tenement of land in Brechin^ and his feifin not regidrate, as if tlie tenement 
had been burgage, whereas it truly held feu of the Bifhop, and was only 
granted to the town during the fupprcffion of prelacy, he difponed the tene- 
ment : the difponer's fon ferved heir to his grandfather, and raifcd reduction 
of his father's infeftment, as null for not being expede habili modo by char- 
ter and feifin, upon retour or precept of cldre cor^at, as other fftus are ac- 
quired, nor yet regiftrate. 

The Lords found the father's infeftment null^ December 1681, Robert Speed 
contra John Speed. 

Index. Infeftment without regiftration, taken in feu-lands by cognition, and 
hafp and ftaple, ex errore as if they had been .burgage, and not by charter 
and feifin, upon retour and precept of claret found null. 

DXCIL Seifin granted propriis manibus to a fingular fucceflbr in burgh- 
lands, without an adminicle in writ, not fuftained, cho' feifin in thefe grant- 
ed to heirs by hafp and ftaple has privilege, November i6S 2 y Helen Coa/h 
contra John King. 

DXCIIL In a competition between two bafe infeftmcnts of annualrent, 
confirmed in exchequer in one, day, but the one expede a month before the 
other at the great (eal, they were not brought in pari pajfu^ but that which 
firft paflTed the feal was preferred, unlefs it were made appear, that the o- 
ther was as timeoufly offered to the keeper of the feal, December 13. 1682, 
Alifon and Aikman contra Ludowick Cant. Vide his cz\i(c fupra. No. 587. 

DXCIIL Found that infeftment^ and poffeffion upon a bond anterior to 
the granter's rebellion attained in curfu rebellionisy either voluntarily, or by 
diligence, before expiring of the year and day, was preferable to the liferent 
cfcheat, as being a prior public right, January 1683, Andrew Aikman contra 
Lewis Canty &c. 

DXCIV. In a multiple-poinding betwixt an annualrenter and a perfonal 
creditor, who had arrefted the common debtor's rents for terms after the 
other's infeftment, and recovered a decreet of forthcoming before it was 
made public, the Lords preferred the annualrenter, feeing a bafe infeftment 
affords a fufficient right to maills and duties in a competition with perfonal 
rights, March 1683, Sir George Lockhart contra Stuart of -/fn;<?r^a&. 

DXCV. In the ranking of the creditors of the Lord Kincardine it was aU 
Jedged^ That an- infeftment of annualrent granted in favours of Heere Van 
Sommerdykey could not- be refpedled, becaufc he was a^ftranger not natura- 
lized, and fb not capable to acquire a feu in Scotland. 

Anfvered for Heere Van Sommerdyke : That his Lady being zFrenchwo^ 
many and himfelf a fubjedt of FrancCy where he hath a marquifate, and lives 
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Treqaently with his family, he had the benefit of the general aft of natu- 
ralization granted to the fabjeds of France in Queen Marys time. 2. Thift 
is not an infeftment of property, but of annualrent, which is hut a fervitude, 
3. If ftrangers not naturalized were fK)t allowed lo acquir-e rights m Scot land ^ 
then all our commerce with thcfc would ceafe, feeing they are oft-times put 
to apprife or adjudge their debtors lands for fatisfaftion of their debts. 

Replied : Strangers have an eafy remedy by procuring naturalization -, and 
if a ftranger died, the retour could not bear him to have died ad fidem domi- 
tti regis^ (which is a point of the brief) feeing a ftranger is under no fide* 
lity ; and feeing the fubjefts of this kingdom are not capable K> purcbafe in 
France J unlefs they be denized, no more ought l\i6 French be capable here, 
nor is this party properly a Frenchman : fo that it were JiSlio fiilimis to al- 
low him the privilege of a French fubjedl. 

The Lords demurred to give anfwer to the point 5 but allowed the ftran-* 
ger's right to be ranked in its own place, that he might intromit with the' 
annualrents upon caution, till the point was decided. But here it was con- 
troverted if Scot/men were capable to purchafe in France without being na- 
turalized there, March 1683, the creditors of the Lord Kincardin contra jirerf 
Van Sommerdyke. 

DXCVL Broomball having difponed to Pitliver an infeftn^nt of annual- 
rent out of the lands of Darfie^ and an infeftmcnt of property out of Broom- 
ball \ and having likewife difponed to Robert Miln the faid right of annual- 
rent out of the lands of Darjie^ and, in eodem corpore juris^ a right of annu- 
alrent out of the lands of Broamhall^ there arofe a competition betwixt P/V- 
hver and Robert Miln. 

jilledged for Robert Miln : That he having recovered a decreet of poinding 
of the grounds of the lands of Dar fie before Pitliver s confirmation of the 
property of Broomball^ his decreet muft likewife cloath the right of annual- 
rent quoad Broomball^ which was in eodem €orpor^^ and fince the regidration 
of rights, infeftments cannot be faid to be latent, fo as any kind of dili- 
gence ought to cloath them with pofleffion, nor has the diligence any re- 
fpedt to the publication of the fame to the lieges : for certainly a creditor's 
•granting a difcharge of money paid to him by the debtor, relative to difFe- 
xent rights of lands, would cloath all thefe with poilefiion, whether they be 
in eodem corpore or not, of which the lieges would know little, whether the 
fame remained private or public : and a procefs of poinding is a better notifi- 
cation to them. 

Anfivered for Pitliver : Private rights are made public, and cloathed with 
poiTeffion the fame way fince the a^ for regiilration as before ; and tho' in 
the cafe of the Lord Cardrofs contra Van Sommerdyke^ &c. March 1682, tlie 
xiecreet of poinding the ground was fuftained to cloatlv the infeftment with 
pofiefiion as^ to other lands in eodem corpore jtirisy lying in another jurifdidi- 
on ; yet the payment or adual poinding followed before the competing 
right was cloathed with pofiefilon, aa in Mr. Thomas Hays cafe contra Kettle^ 
flone'% creditors, or the lands without were contiguous with thofe within the 
regality, which is a natural, tho' not formal union ; nor can the procefs of 
poinding, founded on the feifin of Darfie^ be confidered a publication quoad 
the lands of Broomball^ which are not comprehended therein. 

The Lords delayed to pronounce interlocutor till the prad:iques were con- 
iidcred, March 1684, Pitliver contra Proyoft Miln. 

It was pleaded in this procefs : That Broomball [cquld not] give an annual- 
Tent out of his annualrent out of Darfie^ becaufe that wcrcjervitus fervitutis ; 
but he having likewife an apprifing of the property, this point was not infifl- 
^d upon, nor is it folid, Cajilebiffs Pratt, tit. infctment, No. 67. 

Tt Dxcvn. 
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DXCVII. An obltgement to difpone a vaflfars liferent eicheat to himfelf, 
Rot contained in the procuratory and infefttnent, found to be only perfbnal, 
and not to oblige a fingular fucceflbr in the fuperiority, January 1685, Lord 
Marjhall ^n6 l^ulloch h\% donatar, contra Thomas CargilL 

DXCVHI. James Clark having difponed his lands of IVrigbtJhoufes to his 
brothers Sir John and JVUliam^ fome years ago, and thereafter Sir John ha- 
ving taken an heritable bond of annualrent out of thefe lands, for the^fum 
contained in the difpofition, and other fums then advanced ; they forebore 
to take infcftment till James was broken, and then they infeft themfetves 
upon both rights ; and the day after Sir George Lockhart was infeft in an an- 
nualrent upon James Clark'% bond : there arofe a competition betwixt Sir 
George and the two brothers of the common debtor. 

Alledged for Sir George Lockhart : That he ought to be preferred in re- 
fpcft the brothers delay to infeft themfelves, to cover James's trade in bor- 
rowing money, was fraudulent. 2. The pofterior right of annualrent is in- 
compatible with the firft right of property proceeding from the fame au- 
thor, feeing res fua nemini fervit^ and imports a pafiing from thjC firft, 
3, Sir George^ infeftment> tho' a day pofterior, was firft made public, by a 
fummons of poinding the ground formally execute ; whereas Sir John Clark's 
right could not be habilely cloathed with pofTeflion by his fummons of maills 
and duties. 

Anpwered for Sir John Clark : That he might take infeftment when he 
pleafed on his difpofition for an onerous caufe, and his delay to take infeft- 
ment can infer no prefumption of fraud, James Clark being a trading mer- 
chant, who had a confiderable ftock, and broke by reafon of cautionry for 
John Muir and others, whofe affairs went fuddenly in diforder. 2. The 
bond bears an exprefs claufe and provifion, That the taking of annualrent 
fhouid not be underftood a pafiing from the right of property, but it might 
be lawful for him to ufe both or either, as he thought fit. 3. In defence 
of rights, one may ufe inconfiftent titles, December 22. 1674 ; in the cafe of 
Sommervellj March 1684, Pitlher contra Provoft MiJn. 4. The fummonfes 
are opponed, which are applicable to both rights. 

The Lords fuftained the fecond and third alkdgeance proponed for Sir George 
Lockhart ; and founds That the right of property was pafi from by taking the po^ 
Jierior annualrent ; and that a fummons tf maiils and duties did not cloath an in* 
feftment of annualrent with poffeffion : and therefore preferred Sir George, Fe- 
bruary 13. 1685, Sir George Lockhart contra Sir John Clark of Pennicook. 

DXCIX. Found that paynient of a debt by a debtor, or uplifting of maills 
and duties, in (atisfadion of back tack-duties, of an improper wadfet, by vir- 
tae of an affignation from the debtor, after diligence was done agairift him 
by another creditor, did cloath a bafc right with pofileflion, altho' the du- 
ties might be repeated upon the aft of parliament 162 1, as gratifications af- 
ter diligence, February 28. 1685, Sinclair contra Sinclair. 

E>C. Found that in a competition of bafe infeftment of annualrent, the 
firft citation and day of compearance before the Lords; v^ras preferable to the 
pofterior citation and firft decreet before the inferior judge, where the proce- 
dure is more fummar than before the Lords. 2. Found that in volun- 
tary rights the firft prefenting of a right for confirmation 'was not to be con- 
fidered, in order to give preferetice among J>afe infeftments, which is ruled 
by the date of the charter and feal, becaufe fuperiors are not obliged to con- 
firm voluntary rights, February 1685, James Cleland contra Pitliver. 

DCI. In a competition between a prior infeftment of relief, without pof- 
feffion or confirnaation, and a pofterior public infeftment confirmed. 

Jlledged 
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Alkdged for the inftftmenf of relief: That, (eeing the fame was not a 
title of pofTeflion till after diftrefs, it muft be reputed public ab inith^ on* 
leis after difl:refs the party had been in mora to poiTefs, juil as an infeftmenC 
of annualrcnt would be preferred to a pofterior voluntary [right] cloathed 
with pofleffion before the term of payment of the annualrent, feeing the an* 
nualrenter could not poffcfs till the term i and the want of pofleilion cannot 
infer fimulation. 

Anfwered: The infcftment of relief might have been made public ab ini^ 
tic by confirmation ; and as a confirmation, prior to another right attaining 
poffeflion, will make the firft preferable right, fo an infcftment of relief 
(hould be made public by confirmation or declarator^ 

The Lords inclined to prefer the infcftment of relief for the reafon above 
mentioned ; but the point was not voted. 

In this competition it was further alkdged : That the confirmation of the 
infeftment of relief was of a date pofterior to the other's confirmation, yet 
that can only be confidered from the date of the fuperior's delivery of it to 
the party, and not from the date of his fubfcription, otherwife it might be 
in the power of fuperiors to let confirmations lie fubfcribed feveral years by 
them, and prefer creditors as they think fit. 

Anfwered: Seeing the fuperior's confirmation requires not to be publifbed^ 
but may be kept private by the obtainer, and the defign thereof is only to have 
the fuperior's confent, after the charter is figned, and the compofition 
paid, it is looked upon as the party's evident from the date of the fubfcripti- 
on ; and the priority and preference of confirmations in exchequer, is ruled 
according to the date and fealing^ without refpedt to the delivery. 

The Lords found the alledgeance of not ^delivery relevant \ and that confirmati^ 
ens granted by private fuperiors are to be confidered from the date of delivery to 
the party^ or fome to his behoof and not from the date of fubfcrtbing^ March 
12. 1685, General Dalziel contra Earl of Marr\ which dectfion feems not 
very well founded, CaJilehilPs Pratt, tit. infeftment, No, 72. 

DCII. In a competition it being alkdged : That a poinding of the ground 
at Candkmafsj upon Brodys infeftment the 21ft of December precceding, for 
the annualrent fallen due at CandkmafSj did not cloath the infeftment with 
pofleffion ; becaufe that made not a complete term's annualrent. 

Anfwered: The ground may be poinded after the term of payment for a- 
ny proportion of annualrent fallen due before, tho' but a month or a week's 
annualrent \ and confequently the infeftment is thereby cloathed with poi- 
fefiion. 

The Lords fuflained the reply for Brody, and preferred him to the other an^ 
nualrenter y whofe right was cloathed with poffejfim after that Candlemafs, March 
18. 168 5. Lord Marr contra fofeph Brod/s Ion. 

DCIII. Sir John Whytfoord gave in his feifin upon his rctour, as heir to 
his father, within fixty days, to the regifter of feifins in the (hire of La^ 
nerkj and got it out marked by the keeper, regiftrate fucb a day, month and 
year, in fuch a page of the regifter ; but the fame was never booked : and 
Sir John having wadfet his lands to Sir Daniel Carmichael, who, at Sir John'^ 
deceafe, obtained a decreet of removing againft the fon ; the decreet was 
fufpended upon this reafon. That Sir John the author's feifin was not regi- 
ftrate conform to the ad of parliament i6i7> which requires mark'mg and 
booking. 

Anfwered : That the pofTefibr of a feifin ia only bound to fee it marked^ 
the booking being the duty of the regifter and his deputes, whofe omiffibn 
ought not to prejudge the party, but pnly make themfelves liable for da- 
mage and intereft. And it were unreafonable to put men's fecurities in the 

power 
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power of the keeper of a rcgJfter, who mightf ncglcft the tooking, or com- 
mit error in the tranfcribing, ^r fraud, by abftrading of books, or tearing 
leaves out of them. And it i^ tiotour, that the filling up of the books are 
• ufually hz\{ a year behind the "prefenting and marking. 

Replied: The ad of parliament is opponed, which prefcribes the way and 
manner of regiftration by marking and booking the feifia; fo that if the fei- 
fin be not booked, it cannot be (aid to be regifirate : and if it were other- 
wife, the aft of parliament would not anfwer the defign of notifying incum- 
brances to the lieges by r egifters, {being no peribn could know what feiiins 
are marked; and any inconvenience in the annulling feifins not booked 
within fixty days, is but fmall in comparifon of what would be the confe- 
^ quence of fuftaioing feifins not booked ; and the omiflian to book a feifin 
given in to be regiftrate, is but a rare cafe. And the reafon of marking 
leems to bp'^that at ifirft view the fcifins produced may be prefumed to 
be regiftrate, and be readily found out in the regifter. 2. The a£l of 
parliament contains an exception, That feifins null for want of regiftration, 
in prejudice of third parties acquiring real rights, are good and valid againft 
the granter, and his heirs and fucceffors, jure fuccejfionis defignativ^^ in re- 
fpedt thofe who reprefent the granter woukJ be liable in the warrandice of 
the difpofition without 'the -feifin. And Sir Jobtiy the father, having been 
infeft, his fon could not be ferved heir to the grandfather, feeing it would 
appear to the inqucft by the feifin, that Sir John died ^ultimo fqfitus ut de feu- 
do \ and fo- could not be part by. 

Tkiplie-d : By the words fuccejfors we are to undcrfliand univerfal fucceflfors 
in a fen fe equivalent to heirs : and an apparent heir muft be looked on in 
the fame condition as Angular fucceflbrs ; fo that if the father's feifin had 
been reduced upon any lawful ground, the fon might ferve heir to the 
grandfather ; and the a<^ of parliament declaring feifins null for want of re* 
-giftration, is equivalent to a reduction, fince the father cannot be confider- 
ed to have died veJiituSy a null feifin being no feifin. 

The Lords delayed to give anfwer to the point, If the not booking imported 
a nullity of the feifin 5 but found the fufpender to fall under the exception of fuc- 
ceflbrs, m being an apparent beir^ who bad no difpofition ^nd infeftment from 
his faibery December 1685, Sir Daniel Carmichael contra Jobn Whytfoord of 
Milntoun. Vide No. 567. 

DCIV. The Lords found that an infeftment of burgage-lands from the 
King, was not from the right fuperior, tho* the Magiftrates of royal burghs 
are reputed only the King's bailies,' and burgage holds of the King: and 
•therefore preferred a pofterior infi^ftment from the bailies and town-clerk. 
2. They found that a few acres bought by my Lord Kincardin from feve- 
ral heritors, being imparked, and fo naturally united, and contiguous with 
•fome other parcels of his own land, a difpofition given by a fubjedt for ta- 
king feifin at the manor-place for all thefc acres and park, was fufticient 
without a formal predion and union from the King, February 1686, Coun- 
tefs of Kincardin contra Earl of Marr. 

DCV. In a competition of infeftments it being alledged: That the prior in 

date was not valid, in refpeft the feifin proceeded upon a precept of clare 

conflaty granted by ^\(ho^ Leigbtoun as fuperior, and was taken after he was 

-removed from his l)iftiopric, when he was civilly dead 5 and mortuo mandator 

re expirat mandatum. 

Anfwered: i. TheBifbop's precept is fufficient till his death ; and the 
depofing or tranflating doth no more prejudge it than if he had fold the 
fuperiority after granting of the precept. 2. The fucceedihg Bifliop ratified 
and confirmed the precept and infeftment. 
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7v&^ hords fujlained the anfhver^ and preferred the prior infeftment^ Decem- 
ber 1686, Robert Chapman contra Vmpbra Colquboun. 

DCVI. Mr. Alexander Higgins having difponcd his lands oiCraigforth to 
John Callender^ whereupon rcfignation was made in exchequer, after one i^?r- 
reji had been infeft bafe in an annualrent out of thefe lands. Forreji raifed 
a poinding of the ground, and before decreet thereon John CaHender prefent- 
ed a fignature to the exchequer, and infeftment followed after the decreet of 
poinding, which was obtained immediately after the firft term of payment 
of annualrent. 

In a competition betwixt Calknder and ForreJl^ alkdged for Callender : That 
he having prcfented a fignature before the other s decreet, the infeftment 
ought to be drawn back to operate from the date of prefenting the figna- 
ture, feeing he could do no diligence by a charge againft the King, and ap- 
plications to the exchequer (which is a public judicatory) could not be dif- 
appointed, more than a prior aSion before the Lords by a pofterior firft con- 
fummated before an inferior judge. 

Anfwered: Whatever might be pretended as to the prefenting fignatures 
upon legal diligences, yet any fuperior may not only delay but refufe volun- 
tary rights. 2, By conftant pra<3ice the firft infeftment upon the laft fig- 
nature is preferable. 3- A right may be rendered public either by confir- 
mation or pofiTcflion, or decreet of declarator, or poinding of the ground, 
according to the nature of the right : and Forreji not only raifed his fum- 
mons, (which had been fufficicnt) but recovered decreet Jbefore Calknder's in- 
feftment. . 

'The Lords . preferred Forreft, as having the fir fi public right. And in a 
competition here, between two proceflfes of poinding the ground, the Lords 
preferred the firfi citation^ January 1687, Forreji contra John Callender. Vi- 
de No. 608. 

DCVIL Henry Kinloch having uplifted inaiUs and duties at Whitfunday 

1654, from the tenants ^Waughtoun^ by virtue of an heritable bond [in form 

of] a proper wadfet in y^/^^^^ry proceeding, containing an aflignation to maills 

and duties, and having taken a bafe infeftment y<K;7^ 28. 1655, Sir Andrew 

Ramfay both led and was infeft upon an apprifing the dayafter. 

In a competition it was alledged for the apprifer : That he was preferable, 
as having the firft public right. 

Anfwered: That the wadfetter is preferable, as having the firft infeft- 
ment, and his right is public by poflfefiTion before and after infeftment. 2. The 
wadfetter's right was cloathed with poffeflion at Martinmajs 1655, the firft 
term after the infeftment. 

Replied: Any pofteflion anterior to the infeftment could not cloath it. 
2. Whatever favour may be indulged to annualrenters doing all poftible di- 
ligence at the firft term to be preferred, no fuch thing can be claimed by Hen- 
ry Kinloch a proper wadfetter, who was in mora for not taking infeftment 
foonen, efpecially in a competition with Sir Andrew^ legal diligence, that 
is mpre favourable than a voluntary right. 

Duplied: No difference is to be made between a bafe of property and a 
right of annualrent ; nor is it material whether the interveening public right 
be voluntary, or a legal diligence, fince the year 1617, when all infeftments 
became fome way public by regiftration, which is a better notification to the 
lieges than a citation, or paying a term's annualrent upon difcharge, which, 
tho' latent, will cloath an annualrent with poflefllon. 

The Lords^ preferred the wadfetter ^ as having done fufficient diligence nt Mar- 
tinmafs, February i.687, Alexander Chaplain and Kmlocb contra Sir Andrew 
Ramjay. 

U u DCVriL 
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DCVIII. Found that a bafe infeftment was cloathcd with poffeflion only 
by a fummons of poinding the ground, raifed and called declaratori^ ante ter- 
mnunjy or by a decreet obtained after the infeftment for a term's annualrent 
prior to the infeftment, February 1687, John Callender contra creditors of 
Craigforth. Vide No. 606. 

DCIX. A fuperior confirming an infeftment indefinitely, which had been 
taken both de me et a me\ conform to claufes in a difpofition for that efFeit, 
was prefumed to confirm the infeftment a me^ to make the right pubhc, and 
he was* preferred to the cafualities ; and the bafe fuperior was not found li- 
able to enter the vaflal conform to his obligement in the difpofition, June 
1687, Bothwel of Glencorfsy contra Deans of IVGodiJlie. Vide No. 10 1 2, 

DCX* Found that a perfon having a bounding infeftment, which is ager 
JimitaneuSy could not claim lands without the bounding as part and pertinent^ 
February 1688, IJohel Thomfon contra Martha Grieve. 

DCXL Arntjion having, after citation in a fummons of maills and duties 
at his inftance upon two infeftments, infeft himfelf upon another bond» 
compearance was made for William Bortbwick^ who craved to be preferred 
to the purfuer's firft infeftment, upon this ground, that they were bafe till 
a decreet of maills and duties ; and there was a fignature for confirmation of 
Borthwick's infeftment prefented in exchequer before uimi/lons procefs, al- 
tho' the confirmation was long pofterior. 

Anfwered: The prefenting of fignatures is not confidered, but the infeft* 
ments thereon. 

^he Lords preferred Arnifton for the firji infoftments. 

Thereafter the purfucr craved preference likewife for the other infeft- 
ment* 

Anfwered : That the pofterior infeftment could not be cloathed by the pri- 
or citation. 

Replied : Bortbwickh infeftment being no otherwife cloathed than by his 
producing the fame, and competing thereon in the purfuer's procefs, that 
fame procefs muft alfo cloath the purfuer's fecond infeftment, which is pro- 
duced and debated on'j at leaft it muft come mpari pajfu with Borthwick'^. 

Duplied : In a competition of bafe infeftments, the firft is always prefer- 
able ; and the purluer's fecond infeftment is pofterior to Borthwick^s. 2. Tho' 
a third party's competing is fuftained as a publication of his right, 'tis not fo 
where a purfuer competes in his own procefs. 

Triply : A purfuer producing a bafe right, and competing thereon with a 
third party, muft be as efFe<flual to cloath it with poffeflion, as that third 
party's right would be cloathed by his fo doing. 

The Lords prej erred Borthwick upon the Jirji duply. And it was not known 
but that both infeftments were otherwife uncloathed, July 1688, Laird of 
Arnijlon contra William Borthwick. 

DCXII. A bafe infeftment granted i« curfu rebellionis^ for a debt prior to 
the rebellion, not being public within year and day by pofleflion or other- 
wife, the liferent efcheat, as the firft public right, was preferable thereto j and 
it was'.not regarded that the infeftment was made public after the year and 
day before the gift and declarator, which is confidered as to commerce in 
moveables, July 20. 1688, Earnjlaw contra Sir Patrick Hume Advocate^. 

DCXIII. A perfon as heir ferved to one who had been abroad fevcn years, 
without any account from liim, having queftioned an adjudication againft his 
predeceflbrs eftat«. 

Alledged for the defender: No procefs 5 becaufe the purfuer's fervice and 
.tetour is null, there being no certainty that his prcdcc^flbr is truly dead ; and 
/emel vivus femper prajumitur vivus. 
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Anfwered for the purfucr : The retour cannot be queftioned after twenty 
years, conform to the aft of parliament. 2. The defender pretends not to 
be a nearer agnate, who can queftion the retour. 

The Lords fuftained procefs^ and repelled the defences againfi the retour ^ July 1 9% 

1688, M^lntojh contra Hogg. 

» 

7 be Jbtlowing points were difcuffed in the ranking of the creditors of Langtoun 

and Cockburn. 

• s 

DCXI V. Found 1 . That the tenants of Langtoun compearing in the baroti 
•court before the term of payment, and enading themfelvcs to pay the annu- 
alrent yearly, did not cloath a bafe infeftnient j but that payment of 40000 
merks, and the annualrent thereof, us a part of 80000 merks, contained in 
a bafe infeftment of annualrent, with the creditors renunciation, cloathed 
the remaining 40000 n>erks, yuly 24. 1691, j4/idrew Bruce's cafe. 

DCXV. 2. That young Langtoun^ the fiar's confen ting with his father, 
was as good as if he had been the principal difponer ; and that the. price of 
Bortbwick being applied to the payment of debts due by the father and fon, 
the difpoiition was valid, except in fo far as it prejudged any creditor, who 
had done prior diligence, providing the Langtouns were not bankrupt the 
time of the difpofftlon, July.z^. 1691, Sir Thomas Moncrief's cafe. 

DCXVI. 3, That infeftments of relief are not public frdm the date, nor 
from the time of diftrefs, until pofleflion be apprehended ; and that any po- 
ilerior infeftment public before the faid poffcffion, (tho' interveening be* 
tween the date of the bafe feifin and diftrefs) is preferable, July 1. 1691^ 
Lord Sinclair $ cafe. 

DCXVII. 4..That old Langtoun having given a public infeftment to his fon 
for relief of cautionry, not for the payment of creditors, without any enu- 
meration of creditors, creditors have not the privilege and right of the in- 
feftment, fo that young Langtoun might prefer fome and renounce th^ whole 
again to his father, or his creditor might prevent others by diligence ; but 
that young Langtoun being infolvent, could not gratify by voluntary rights 
in prejudice of anterior diligence, July 8. 1691. 

DCXVIII. 5. That in competition of confirmations which are confummated 
by feifin, the fir ft appending of the feal to the charter regulates the prefe- 
rence, tho' the confirmation, and charter in exchequer be pofterior, unlefs it 
appear that the keeper of the feal was in mora by an inftrument taken againft 
him, and the thing be quarrelled de recently July 8. 1691, Henry Sinclair. 

DCXIX. 6. Found that a citation in a poinding of the ground againft the 
heritor and tenants, declaratorie before the firft term of payment of annuil- 
rcnty when no more diligence could be ufed, is preferable to any pofterior 
public infeftment interveening before the faid firft term ; but that luch a ci- 
tation will not prefer in prejudice of thefe, if the annualrenter do not exadt 
diligence to obtain payment immediately after elapfing of the iaid firft term, 
July%. 1691, and yet confirmation or declarator was competent before the 
firft term ; and a bare citation may be ijangerous. 

DCXX. 7. Old Langtoun being obliged in his fon's contraft of marriage 
to give. his fon (who was infeft in the fee with the father's liferent of the 
whole) accefs to the lands for 9000 merks yearly, fqr the entertainment of his 
future fpoufe and the family ; the Lords-found the provifion was real, and pre- 
ferable to pofterior real creditors, in fo far as extended to a competent aliment 
to the Lady, which they modified to jooo during her hufband's life 5 altho* 
it was not fecured agayo^ creditors by any alimentary provifion ; but moft 
part of the creditors coofented, July 1601. 
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DCXXI. 8. A reafon of inhibition received in a ranking by way of de- 
fence without redudion, Mr. ^ohn Bower y &c. July 1691. 

DCXXII. 9. That the time of the fealing, and not of the confirmation 
in exchequer, is to be confidcred ; and therefore Mr. Fenton^ who had cited 
in a poinding of the ground upon the ift of Marchj was brought in pari 
pajfu with Carnwathy who firft was confirmed on the 28th February ^ and 
fealed the faid ift c^ March -y and a probation by witneffes, that this citation 
was an hour prior to the fealing, was foftaiiied to prefer him, Mr Fenton\ 
cafe, December 9. 1691, and adhered to December 22. thereafter; and the 
priority of an hour being proven, he was fimply -preferred. 

DCXXIII. I o. My Lord Sinclair having prefented a fignature of confiir- 
mation of a right of relief (after he was diftreffed by a bare regiftration 
without a charge) to the exchequer, and taken inftruments thereon, was 
brought in parifafju with thofe whofe confirmations were paft that fame day his 
was prefented ; it being prefumed, that if my Lord's had firft paft in the exche- 
quer, he would have got it fealed as foon as Carnwatb's. A bill being given 
in againft this interlocutor, as contrary to a former in the fame caufe the pre- 
cecding feffion, the Lords adhered, except as to the lands holding ward. 
2. Found that a citation in a maills and duties, prior to confirmations in ex- 
chequer, was no cloathing of the bafe right of relief: but anfwer was de- 
layed as to the effefl of a fecond citation, if it cloathed like a citation in a 
poinding of the ground, or if not till decreet or pofleffion followed. 

DCXXIV. 1 1 . That in a competition between charters of refignation and 
confirmation paft in exchequer, and fealed the fame day, the charter of con- 
firmation is preferable to the charter of refignation, the latter being com- 
plete by feifin, and the former incomplete till ferfin thereon, centra Lady 
Mary Kennedy. 

DCXXV. 1 2. That horning execute againft an obaratus debtor,againfl: whom 
feveral diligences were inchoated, did hinder him to gratify by voluntary 
rights in corroboration of former debts ; albeit the debtor did not appear al- 
together infolvent, nor proved infolvent in the event j and the execution of 
an inhibition was fbund*to have the like eflPedt. 2: A creditor having execu- 
ted horning or inhibition, the fame day that another had received a volun- 
tary right by way of gratification, both were brought in pari pajju^ and the 
priority of an hour fuftained to give preference, Mr. "John Mmtgomery^ cafe 
for horning, and Alexander Murray s for inhibition. 

DCXXVI. 13. In feveral of the cafes above mentioned the citation of a 
few tenants was found as fufficient as if the whole had been cited, for all 
the baronies contained in the bafe infeftment, tho' diftind: and not united. 
2. That citations in poinding of the ground, declaratorii i)efore the term of 
payment, were orderly and not precipitate ; and that a referved claufe of re- 
lief, upon a partial diftrefs, made public by poflTeflion, Gfr. made Xhe right 
public as to the whole, tho* the other diftreffes did not emerge till fometime 
after j and tho' the execution and pofleflion could only be according to the 
prefem diftrefles, and proportionally as they did emerge. This was not 
voted, but declared at pronouncing. 

DCXXVIL 14. Found in 'Rolh of Woodfide\ cafe, that his infeftment of 
property in fecurity, could -not be cloathed by Langtoun the debtor's paying 
^nnualrent, but only by payment made by the tenants, pofteffors of the lands 
infeft in, or by a decreet, or a depending procefs againft them, February 3. 
a 692. Thereafter upon a bill given in, reprefenting a diftin<5tion between 
wadfets and infeftmcnts for fecurity, which, like infeftments of annualrent, 
may be cloathed by any payments. 2. That han^mn was in the natural 
pofleffion of the lands the time of the payment; aod therefore payment by j 
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him was equivalent as if it had been made by tenants : the Lords found the 
lafl reprefentation in the bill relevant, February 1692. * 

INHIBITION- 

DCXXVIII. The debtor in a perfonal bond anterior to another credi- 
tor's inhibition, having corroborated the fame by a new bond after the inhi* 
bition, accumulating bygone annualrents, and containing a precept of feifin, 
on which infeftment was taken, the Lords reduced the infeftment ex capitt 
inhibitionis^ in refpeft the creditor was under no prior obligement to infeft- 
teent, but only to pay 9 but fuilained the corroboration for a perfonal fecu- 
rity as to the accumulation, December i. 1681, Pittarrcw contra Robert Ar- 
buthnot. 

DCXXIX. The defender in a procefs of fpuilzie dying before litifcontef- 
tation, and decreet being extraded without any fuch objedion made by his 
procurators, and his lands apprifed thereon, the Lords reduced the appri-- 
fing as fimply null, at the inftance of another of the defundt's creditors, 
who had uled pofterior real diligence, and would not fuftain it as a fecurity 
for the fum that ihould be inftru£ted to be due, otherwife than by not de- 
nying the libel, December ibSiy Craigivar contra James Scot. Mifplaced. 

DCXXX. A debtor, who was inhibited in the year 1632, having grant- 
ed a bond to another peribn in the year 1634, iipon which a comprifing 
was led in the 1642, the inhibiter raifed reduiftion of the comprifing ex ca^ 
pite inbibitionis in the year 1643. 

jUkdged for the defender : That the inhibition was prefcribed. 

Anfioered for the purfuer : That he was not vakns agere till the appri- 
fing was led, till which time there was nothing to be quarrelled by his inhi- 
bition. 

Replied: Thehond upon which the apprifing followed being granted in 
annoib^^i the inhibiter might have taken fome document upon his inhi- 
bition. 

Duplied: The inhibiter not being prejudged by the bond, but by the 
apprifing, he had no reafon to ufe his inhibition till after the apprifing. 

Ibe Lords found the anjwer and duply relevant y November 1682, Moutres con- 
tra William Porteous. 

DCXXXI. An inhibited perfon having granted a wadfet, and the inhibiter 
having thereafter comprifed upon the ground of his inhibition, and the appri- 
fing expired. The wadfetter offered to purge the ground of the inhibition. 

Anfivered : That the expired apprifing upon the ground of the inhibition 
hindered it to be purged ; and the wadfetter was in malajide to contract with 
the debtor after the command of the inhibition, and ought to have redeemed 
the apprifing before expiring. 

Replied: The inhibition being only a diligence, and no real right, it fe- 
cures only the principal fum and annualrents due per bond, and in tantum the 
comprifing and inhibition concurring will receive fatisfadtion : but the accu- 
mulate annualrent and fheriff's fee, which only fall due by the apprifing, 
cannot be fuftained in prejudice of the wadfet, a prior public right ; nor was 
the wadfetter obliged to redeem the apprifing, which was pofterior to his 
right : but if the apprifer will purge the wadfet, his apprifing may have its 
full effed againft the debtor and poflerior rights. 

^he Lords found the inhibition purgeable by payment of the principal fum and 
annualrent J notwithjianding the expired comprifing^ In this procefs, the execution 
of the inhibition being quarrelled for not bearing three oyeffes, the Lords were 
divided about it, and the votes run equally for fuftaining and annulling 
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the fame ; and the Chancellor did not intcrpofe his cafting vote, Fehruary 
1683, Alexander Lundy contra Alexander trotter. 

DCXXXII. The execution of an inhibition being quarrelled as null, for 
that if executed perfonally, it did not bear that a copy was left, and if execu* 
ted at the dwelHng-houfe, it did not bear that fix knocks were given. 

Anfwered : The execution bears, that the meffcngcr went to the dwelling- 
lioufe and left a copy, and immediately thereafter acquainted the party that 
he had done fo. 2. The ground of the inhibition is only a deftination in a 
<ontra6t of marriage, in favours of heirs or bairns, which imports not a debt 
in a competition with true creditors. 

The Lords waved the firfl: alledgeances as to the execution ; and found,7'i&^^ 
the u/ers of the inhibition^ viz. the children^ are to be looked upon as heirs offro^ 
vijion to the father ^ in fo far as they compete with the fathers true creditors ^ 
and fo preferred the creditors^ notwitfj/landing of the inhibition founded on the 
jcontradi of marriage y March 1683, Elifabeth Stevinjion conttz Edward Gil^ 
lefpie. 

DCXXXIII. The Lords fuftained an execution, the mefTenger and one 
of the witnefifes infert, and fome not defigned by name, being pofitive, al- 
beit fome of the witnefles infert deponed non meminiy and the execution 
was not antient, January 1684, a concluded caufc, Sir Robert Murray of A^ 
bercarny contra 

DCXXXIV. One Crichtoun^ a creditor to William Anderfon^ having arrcfled 
rents of lands belonging to the debtor, and alfo got a corroboration of his 
debt from George Anderfon, to whom fFilliam his father had difponed thefe 
lands ; John Anderfony another of fFilliam's creditors, did afterwards al£> ar- 
refl the rents : and in a competition of forthcomings Cricbtoun craved to be 
preferred, in refpedl he was the firfl arrefter ; and the common debtor be- 
ing denuded in favours of George, who was infeft before John Anderjhn's ar- 
reftment, the duties belonged to George y who was not debtor to John An^ 
derfon. 

Anfwered : That John Anderfon repeated a redudion of the difpofition up-r 
on an anterior inhibition ufed againft the granter. 

Replied : That the redudion will only tajf e efFedJ: for the time to come, 
and the bygone rents will belong to GeorgCy as fruSlus bona fide perceptiy 
before the fentence of redudlion. 2. The inhibition is null for not being 
duly execute, in fo far as the copy was left at the debtor's fhop^ and not at 
his dwelling-houfe, conform to ad: of parliament. 

Duplied : George being put in mala fide by the inhibition intimated to the 
liegesf, he cannot be faid to have poffeflcd bona fidey efpccially confidering, 
that the rents are yet unupliftcd in the tenants hands. 2. The dcfign of the 
execution being to certiorate the party, the fhop was the fittcft place, where 
he ftaid all the day time ; and a copy was delivered to his wife. 

Hoe Lordi reduced the difpofition a fententia ; and found y That the duties 
which fell due before fentence belonged to George and bis creditors, thd they were 
not uplifted : but thereafter the Lords found the inhibition nully as not duly exe^ 
cutedy unlefs it be made appear, that the hmfe and fhop were together , Februa- 
ry I. 16^ /{.y. Cricbtoun contra Anderfon. 

DCXXXV. An inhibition being quarrelled, as not duly executed at the 
head-burgh of the regality where the lands lay ; 

It was anfwered : That the execution was ufed in the Englijh time, when 
regalities were fuppreffed, and the lieges did generally execute all diligence 
at the head-burgh of the (hire. 

• Replied : Regalities were only fupprefled quoad their }urifdi6lion, and not 
quoad the place of execution appointed by the law-s of this kingdom. 
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^e Lords Jujlained the execution as lawful for the reafons forefaid^ February 
1684, Andrew Foot contra John Kiery of Gognr. 

DCXXXVL Sir James Cockburn having inhibited Mr. Alexander Spotfwocd 
upon a wadfet for a great fum, and thereafter lent 8000 merks to him as 
principal, and Mortonball as cautioner, whereof Mortonball made payment 
upon diftrefs, Mid got an ailignation to the bond from Sir Jnmes^ with war- 
randice from fadt and deed, and apprifed Mr. Spotfwood^^ lands ; Sir James 
raifed rcdutSion -of his apprifing ex capite inbibitionis. 

Alledged for the defender : That Sir James % affignation with warrandice 
imports a non repugnantia of all rights that then ftood in his perfon. 2. The 
fums contained in the bond were paid for the back tack-duties of the wad- 
fet, and being furrogate in place thereof, muft have the like privilege as if 
Mortonball had been cautioner for the back tack-duties, and afligned thereto* 
3 . The money being lent by Sir James himfelf, for his own ufe and advan- 
tage, cannot fall under the prohibition of the inhibition. 

Jatfwered for the purfuer : The warrandice is qualified, wxr. that Sir James 
had made no affignation, &r« and fo reflridted to fuch fads and deeds* 
2. The bond bears borrowed money^ without any relation to the wadfet, and 
Sir James had no advantage by the lending of the money more than if it 
had been borrowed from another perfon to pay him ; and 'tis ridiculous to 
think, that for his back tack -duties (for not-payment whereof he could have 
declared the back tack [null] ) he would have weakened his fecurity by the 
inhibition. 3. If the inhibition fhould not take place againfl the apprifing. 
Sir James would be prejudged, feeing the debtor's eflate is very much in- 
cumbered ; and the comprifing, if it had the privilege of back tack-duties, 
would come in pari pajfu with the wadfet for maills and duties : nor is the 
cautioner in any better cafe by the ailignation from the cedent, than if he 
had comprifed upon the claufe of relief without an ailignation. 

The Lords founds That the warrandice of the affignation did not extend to the 
inhibition^ which he was not obliged to affign ; and that the bond and Jums were 
furrogate in place of the back tack-^duties for which they were paid^ and had the 
privilege not to he prejudged by the inhibition. But this interlocutor not be- 
ing confonant to decifions in other cafes, the Lords did not pronounce the 
fame, but ordained the points to be debated in prafentia^ March 1685, Sir 
James Cockburn contra Trotter of Mortonball: 

DCXXXVII. An inhibition being quarrelled, as not duly execute at the 
head-burgh of the regality of St. Andrews* 

Anfwered : It was execute at the head-burgh of the ftewartry of Strathern^ 
within which the inhibited perfon's lands lie. 2- Efto the lands lay within 
the regality of St. Andrews^ it is offered to be proven, that legal diligence 
againft thofe lands was ufually executed at Strathern^ which is fufiicient to 
maintain the execution quarrelled, as diligence ufed by perfons habite and 
repute mefTengers will be fuftained after their depofition. 
- Replied: Non relevat that diligences were indifierently execute at Stratbern 
or St. Andrews^ unlefs the defender will offer to prove, that, for the fpace 
of forty years, all diligCBces concerning the fevcral lands were execute at 
Strathern : for if any one execution had been made at St. Andrews within 
the forty years, it preferves the privilege of the regality, conform to the a(3: 
of parliament* 

The Lords found it relevant to fupport the inbibition. That for the fpace (f 
forty years all diligences concerning tbefe lands were executed at Strathern, and 
not that executions were made promifcuoujly at Strathern or St. Andrews, March 
i68c, Margaret Crawford conix^ OUphant oiCondie. 

DCXXXVIIL 
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DCXXXVIIL An inhibition execute at Mujfelburgb^ the head-burgh of 
the regality where the lands lay, and at the market-crofs of Edinburgh^ as 
ufe IS, being quarrelled ; for that the execution bore copies to be left at the 
faid burgh of Edinbtdrgh, without mention of Muffelburgb. 

It was nlkdged for the defender : That it was but a mere omiffion ; and 
it was offered to be proven by the mdrcnger and witnefTes, that, de faSio^ 
a copy was left at MidfelburgL 

The Lords found the execution nully and would not fupply that dcfeft, it 
not being fo in the regifter, January 1685, Sir Adam Blair contra the credi- 
tors of William Rigg^ 

DCXXXIX. A creditor having executed ati inhibition againft Sir WaU 
ter Seaton his debtor, perfonally, upon the ift oi February and publi/hed it 
at the market-crofs of Linlithgow upon the 4th, regiftrate the fame upon the 
6th day. The debtor upon the 2d of the faid month oi February fubfcribed a 
minute of fale of his lands to another creditor, which was quarrelled both as 
a gratification of one creditor after inhibition at the inftance of another, con- 
trary to the a£t of parliament 162 1, and anticipation of the inhibiter's dili- 
gence when he was in curju. 

Anfwered : The inhibition was not regiftratje till four days after the mi- 
nute ; and diligence is only to be confidered after it is public by regiftra- 
tion. 

T^he Lords reduced the minute as a gratification to a creditor^ and unlaiwful 
anticipation of another's diligence^ March 1686, Bailie Gartjhore contra Sir 
yames Cockbum. * 

DCXL. In a redu^ion of a difpofition ex capite inbibitionis^ it was aUed* 
ged for the defender. That the inhibition was null, in fo far as it was not 
execute againft my Lord Cardrofs^ the party, perfonally or at his dwelling- 
houfe, but at the market-crofs of Edinburgh^ pier and (hore of Leith^ and at 
the head-burgh of the {hire, againft the lieges, as if the party had been out 
of the country, whereas he was within the kingdom. 2. The inhibition 
proceeded upon a conditional debt, before the condition was purified. 3. Bonds 
containing obligements to infeft m amiualrents out of the debtor's lands ir 
general, anterior to the inhibition, were the ground of the difpofition. 

Anfwered : The execution at the market-crofs «f Edinburgh^ Sec was as 
fufficient a notification as if it had been execute perfonally, or at the dcbtor'5 
dwelling-houfe ; and if the debtor was then in the kingdom, he was ab- 
fconding and lying darned, and was repute to be out of the country. 2. In- 
hibition may proceed upon conditional obligen>ents, or ante terminumy to take 
cffed after purifying of the condition, or elapfing of the term. 3. The in- 
hibition muft impede any difpofition of property -, the obligement in the bond 
being to infeft in annualrent. 

The Lords repelled the fecond alkdgeance in refpeSl of the anfwer thereto ; andy 
before anfwer to the firfi alkdgeance y orJained trial to be taken if my Lord Car- 
drofs was in Scotland the time of executing the inhibit iony and tfhis being with^ 
in the kingdom was publicly known ; andy before anfwer to the thirds ordained the 
bonds and infeftments to ve produced^ February 22. 1687, Mufhet of Cabsihall 
contra Lord Marr. 

DCXLL One Brown having by a minute of fale obliged bimfelf to difponc 
a tenement to Henderfony and having upon the i6th July difponed the fame 
for onerous cauies to Bairdy y ^\io was a communer at the bargain with 
Henderfon ; and upon the fame day Henderfm having figneted an inhibition 
againft Brown upon the minute, which was executed the 17th day^ he raifed 
reduction of the difpofition to Bairdy ex capite inhibitiomiy in fo far as his 
inhibitioni which was inchoate upon the i6th day, could not be prevented 
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by Baird% who was witnefs to the firft minute ; and Brov>n being guilty of 
making double alienations, Bainfy^ who was particeps fraudisj ought not 
lucrari thereby. 

Anfwered: Purchafers by way of commerce are only obliged to notice 
i^'hat is in the regifters, and are not put in mala fide by private knowledge \ 
tho' inchoate diligence be efFedtual to hinder gratification. 

Replied: An execute inhibition is fufficient to reduce rights granted be- 
tween the execution and regiftration, February 12. 1675^ Cruick/hanks contra 
Wat 5 July 1 676, Helen Hamilton contra Alexander Toung. 

The Lords founds TToat the inchoate diligence ^ by figneting the letters andpri^ 
-vote knowledge^ does not fiop commerce^ tbo' it would binder gratification^ July 3* 
1688, Bairdy contra Henderfi>n. 

DCXLIL Found that inhibitions relative to lands in the barony of Burgb^ 
ton^ fhould be execute at the crofs of the Canongate^ as ' the burgh of rega- 
lity ; and therefore found an inhibition as to the forefaid lands execute at 
the crofs of Edinburgh, null and void, June i688, Watfi>n o( Saugbtoun con- 
tra Sir Bohert Baird. 

INTERDICTION. 

DCXLIII. The execution of an bterdidion found null, becaufe it bore 
pot after three oyejfesy but only after proclamation and public reading of the 
letters J December 2. 1681, Gordon of Pari, contra Arthur Forbes ; but this 
was flopped. 

DCXLIV. A redudion of an interdidiion againfl my Lord Salton, in the 
year 1601, being purfued by perfons to whom he had difponed fome lands 
after the interdidion, upon thefereafons ; i. The executions were null, be- 
caufe they bore not the oyeffes : nor, 2. That a copy was left on the moft 
patent yett, but only that it was left on the yett. 3. It did not bear that a 
copy was left becaufe be could not be perfonally apprehended. 4. The 
execution did not fay, after publication and public reading, but only, after 
reading and open proclamation. 

Anfwered: The fbrniality of the oyefies was not introduced by ftatute^ 
but eilabliihed cuflom, long after the year 1601, as appears from the regi- 
Iters, where, within five years after the 1601, upwards of two hundred and 
fifty inhibitions and interdi(5tions want oyefles, whereof fome were raifed 
at the inftance of the Prefident of the fefiion, and others of the Lords, Re- 
gifter, and Advocates, who beft knew law and cuftom. 2. When the exe- 
cution bears, that a copy was left on the yett, that is to be underftood of 
the mod patent yett : befides, the interdidion being raifed by the party's 
own knowledge, [needed] not to be perfonally executed. 3. The aft 33, 
Pari 6. Queen Mary, aft 85. Pari. 1 1. James VL fpeaks not of oyefles or 
public readings but of open proclamation i which is a compendious exprefli- 
pn of the calling the people and public reading,*&^* 

The Lords confidering that this interdiftion was older than the forefaid 
cuftom of making oyefles, were unwilling to determine the point. 

Then the purluer infifled on his reafon of reduftion. That the interdifti- 
on was loofed and difcharged, which was inforced from thefe prefumptiQns, 
j6iz. Saiton having ibid his lands over cheap to Or/^/Zfry, his heir,raifed reduftion 
ex capite leSli et minorennitatis, znd in anno'i6ij, applied to the parliament 
for an extraordinary remedy, without mention of the interdiftion, which 
had been an eafy and obvious method. And after the regifters were carried 
to London, the Lord Saiton, purfuant to an order from Cromwell, having caufed 
iearch them, got up feveral papers concerning his eflate without receipt, 
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and probably a dlichargc of the mtcrdi<aion was among them ; and the re- 
gifter« having pcriflied at fca, the thing cannot be othcrwife made out. A- 
gain, the intcrdifl:ed perfon's wife narrated in a fufpenfion 1605, that the 
ihterdidlion was loofed, and (he being one of the interdidlors, knew that 
matter of faft beft: nor was ever the interdidion libelled on till the year 
1658, after that Saltan and yames Abernethy his agent, had been among the 
Tcgifters. 

Anfwered : The interdidion is opponcd, of which th^re is no difchargc 
produced ; and it cannot be taken away by prefumptions. 

The Lords Jound the inter diSHon to have been loofed upon the forefaid* pre^ 
fumptiom ; and therefore ajfoilzied from the reduBion ex capitc interdii^ionis, 
February 1682, Sir John Gordon of Pari^ contra Arthur Forbes. Vide No. 
167. 

DCXLV. Found that interdifted liferentcrs may difpone their liferent 
without confent of the interdiftors, feeing the jus formate of the liferent is 
not difponed, but only the ufus fruBus^ which falls under the party's fingle 
efcheat, March 1685, Provoft Jrvin<x^nlvz M^Brair of Nethertvood. 

DCXLVI. The Laird of Humbie^ who had voluntarily interdi(Sled him- 
felf to fome friends, having difponed the barony of Crichtoun^ with confent 
of the interdidors, to Sir William Primrofe^ who was obliged by the difpo- 
fition to pay fome preferable creditors, and to pay in the reft to Humbie^ with- 
out any quality, that it fliould be difpofed of by the appointment of the in- 
ferdiiftors, Humbie's perfonal creditors* arrefted in Sir WitUam PrimroJ^s hand, 
and purfued a forthcoming. 

Alledged for the defenders : That the price being moveable, k did not 
fall under the intcrdiftion ; and the interdiftors confent not being qualifi- 
ed, all creditors had equal accefs according to the diligence : and any con- 
fent of the interdiftors to prefer any one perfonal creditor to another after 
the difpofition, was a non babente pbteftatem^ much lefs coiald a confent af- 
ter the diligence of arreftmcnt prefer another creifitor who had done no dili- 
gence. 

Anfwered : The defign of 5nterdi(ftion Ving for binding t3p the prodi- 
gaFs lands, the interdiftors may difpo(c of lands in fatisfiaftion of juft and ne- 
ceflary debts ; and their difpofition imports a quality, (tbo* not ^xprefled) 
that the price fhould be applied with confent of the interdiCtors, and no o- 
therwife. 

The Lords J in refpeSl the interdiSiors confent was not ijualifiedy that the price 

jhould not be paid but by their advice^ founds T!hat the price was a moveabk 

fubjeSly and liable to the legal diligence of any creditor ^ th^ for debt 4:ontraBed 

without confent of the interdiSlors ; and that the confent ex poft fa<fto to fome of 

the creditors^ gave no preference. And it being alledged^ that the difpofition was 

coofigned for fome time, till Sir William Primrofe did promife to apply the 

price with their confent, the Lords found the depofitation only probable fcripto, 

and not by the writer and witnejfes in the difpofition^ December 1685, Rander* 

Jim contra M^Inttfh and Drum. 

LECTUS AEGRITUDINIS. 

« 

DCXLVII. Found that a child onforisfamiliate might, without the title 
of executor, purfue redudion of a teftament or deed on deathbed, where- 
by the purfuer was prejudged of her legitime ; becaufe the purfuer was ha- 
res mobilium as to the legitime, which^aflcs to heirs, executors or affignies, 
Without confirmation, November 1 69 1^ Janet Goodak contra William Living^' 
ftoun. 
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DCXLVIII. In a reduction tx capitt \kdH\ &t the inilance of ycmei Ha-- 
mlton of Mwntonball his two younger daughters, of a difpoiition of his land 
and 20000 merks, in favours of his eldefl daughter, whereby (he was madoi 
to have a greater (hare than the reft. 

The defender, for fupporting of her right, albdged upon deeds done 
thereafter by the difponer, equivalent to the going to kirk and market^ 
which upon probation amounted to this, that he rode to Edinburgby and call- 
ed at Caldcoats by the way, where he fpoke with one Hijlope^ and alfo that 
he pafled by Peppermill 5 hut that appeared not to have happened on the fame 
day. Again, one witnefs deponed, that he fpoke with him on the ftrcct of 
Edinburgh -, another deponed, that he bought his barley in a change-houfe in 
Edinburgh ; and one deponed, that he went to Fi/heraw^ and bought a mid- 
den of muck : and feveral witneffes deponed, that he walked unfupported a-* 
bout the doors, and managed his bufinefs difcreetly, after the date of the 
deed quarrelled : but that he never went to church after his difeafe, which 
was a gout and a palfy, nor did ever recover of it. 

Anpmered : Law having fixed upon the going to kirk and market, as iigns 
of liege pouftie^ equipollent adts are not to be fuftained, unlefs, at leaft, they 
have the edential qualities of thefe of kirk and market, viz. be public, and 
performed before indifferent witneflfes ; for how eafy might two witnef* 
fes be got to fupport him for the fpace of four miles, except at particular 
places. And it was not deponed, that he lighted from off his horfe ; and a 
man under a great ficknefs might ride fo far. 

The Lords found the defun^ was in lefto ; and therefore reduced the difpo^ 
ftiony February 1683, the younger daughters of Mountonball againft the 
eldeft. 

DCXLIX. A mother having taken a bond bearing annualrent, and an 
^bligement to infeft, to herfelf in liferent, and to her fecond fon in fee, and 
the heirs of his body ; which failing, to fuch of his brothers and. fifters^ 
and their children, as fhe (hould name in his lifetime 3 he died without 
children, after he had made a notnination on deathbed. The eldeft bro-^ 
ther, who was debtor in the bond, raifed redw^ion of the nomination ex. 
tapite leStiy as done to the prejudice of him as heir of conqucft, at leaft as 
one of the heirs (ubftitute in the bond. 

Alkdged for the defender : That the claufe to infeft could not make the 
bond be repute conqueft, no infeftment having followed. 2. The adt of 
parliament anent the difpofing in prejudice of heirs, ought to be under* 
ftood of heirs general, not of heirs fubftitute, who might be other wife 
ftrangers. 

The Lords founds That a per fon on deathbed could not prejudge heirs fubftitute 
more than other heirs j and founds That the purfuer was one of the JubftituieSy and 
that the nomination on deathbed was invalid : and that therefore the whole brothers 
andfifterSy and their children bornywhen hsreditas was deiata, came in as fubfiitutt^ 
and percapita; but that tbcfe born poft h«reditatem delatam by the death of George 
the creditor^ were not to be reputed fubftitutes. But this laft point was but overly 
reafoned. It was much debated, that the brothers, &c. were not called fub- 
ftitutes in the bond, but only the creditor was by hi« faculty to detennine 
the fubftitutes ; and fo the brothers not nominate could not be looked on a$ 
heirs, and confequently could not quarrel ex capite kSliy February 1682, 
Manner contra Davidfbn. 

DCL. Sir John Nicolfon being holden as confeft, by ciixumdu^flioa of the 
term, for not deponing upon a promife of paynaent of L. 5000, after his de<* 
ceafe a reduction of the decreet of circumduction ex capite le&i^V9^% raifed upoa 
this reafon,That as Sir John could not by a deed under his hand, or by hi^ ac-r 
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knowledgement of a debt on deathbed, prejudge the heir, he could Yar left 
do it by fufFering himfclf to be holden as ccHifeft, which is only a prefutn- 
ptive acknowledgement. 

Anfivered: CoUufion is not to be prefunicd where the verity of a thing 
is inftruded by oath, which is fkongcr than an acknowledgement in writ : 
and the holding as confeft is equivalent to an explicite oath ; befides, if it 
was in the power of debtors to be abfent, when they could not deny what 
is referred to their oath, and not to go to kirk and market thereafter, the 
legal dHigcnce of creditors would often be difappointed. 

Replied: Holding as confeft is but equivalent to a judicial acknowledge- 
ment without oath, and fo not fo ftrong againft deathbed as an oath^ and 
yet neither ought to be more effedual than a deed in writing : for if it were, 
perfons on deathbed might eafily prejudge their heirs. 

The Lords inclined to find the reafon relevant in thir terms, ^iz. That Sir 
John the time of litifconteftation was fick of the difeafe whereof he died | 
and that it was not enough to alledge he was fick, or on deathbed, at the 
taking of the term, or the time of the circumduftion ; becaufe- litifcontefta- 
tion is contraSius judicialis^ where parties are compearing, and one upon 
deathbed may fatisfy prior obligations : but, before anfwer, a joint probation 
was allowed, as to the ftatc of the defundl's health the time of litifcontefta- 
tion, March 1682, Sir William Nicolfm contra Dick oi Grange. 

DCLI. In the redudion of a difpofition of fome heritable fums made 
by a Quaker ex capite leBi^ the Lords fuftained the following qualificati- 
ons fufficient to elide the reafon of deathbed, That the difponer had feve- 
ral weeks after the difpoiition fitten in his ftiop, and fold hrs goods 5 and 
that he had walked before his ftiop-door, and bought a fuit of cloaths in 
the next ftiop 5 and that he being a Quaker, was not obliged to go to 
church to ratify his deed, February 1683, William Li'ving/ioun couttzyanei 
loodale. 

DCLIL y^bn Bucbannan m Stirling having, in anno i&8a, difponed his e- 
ftate to his friend and kinfman yobn Bucbannan of and died in the 

latter end o^ February 1682, the difpofidon was recovered after his death 
from his wife, with the blank defignation filled up with thefe words, of 
Leny. The defunft's heir raifed redui^ion of the difpofitiotl ex capite leBi^ 
upon this reafon. That no difpofition, or any fubftantial claufe in a difpofiti- 
on, filled up on deathbed, can prejudge the heir \ and ita efi^ that adjeAion 
of L-my muft be prefumed to have been filled up on deathbed, being at beft 
but the detunft's holograph fince the date of the difpofition, which proves 
not datam againft a third party, far lefs againft the heir, who is fecure by 
an exprcfs aft of parliament : and the alledgeance of deathbed is prefumed : 
and to oblige the heir to prove that the blank was filled up in leSto^ would 
render the law of deathbed elufory ; becaufe the moribundus might do it fo 
privately as might be impoftable for the heir to prove when it was done; 
and therefore it ftiould lie vpon the receiver of the right to prove, that it 
was feen filled up in liege pou/iie. And the filling up the words John Bucban^ 
nan at firft, doth not alter the cafe ; for notwithftanding thereof defunSH vo^ 
luntas was collata in perfonam incertam^ there being feveral yobn Bucbannans 
kinfmen to the defundt. And as the deed can operate nothing had not the 
blank been filled up, it cannot have any eifeft unlefs the filling up in liege 
poujiie were proven. 

Jnpwer-ed for the defender : That he opported the difpofitbn filled up in 
his own name ; and 'tis prefumable the blank was filled up about the time 
of fubfcribing the right. privately, that none of the relations called by the 
name of yobn Buebaunan might be difobiiged by his publicly preferring a- 
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nj one of them ; nor is it unufual to ftibfcribe tailzies or aiiignations in fa- 
Tours of a blank peribn, and then immediately to fill up the perfon s name 
privately. And if the date of inferting the holograph de&gnation muil be 
proven, many aflignations to heritable bonds, left by parents to their. children, 
would be in danger of an overturn, ibr the children's not being able to prove 
the time of upfiUing ; confequently the purfuer ought to prove the reafon of 
<deathbed« 

/ The Lords foUnd^ That the purfuer tmght to trove ^ that the defignation of Lcny 
v>as filed up upon deathbed \ and that the filling up upon deathbed is not to be 
frefumed^: feeing the difpojition bears a date^ at which time the purjuer pretends 
wet that the dimmer was on dmthbed^ November 1683. The like was decided 
"January 1687, Janet Ihomfon contra James. Pennicook. 

DCLIII. In a reduction ex capite k^i of a difpofition made by a baftard, 
at the krAance of a donatar of the baftardy, upon this ground. That the 
difpofition contained a claufe difpenfing with delivery, which makes it pre^ 
Aimed to have been done in k£lo^ efpecially at the donatar's inft^nce, who 
is materiaUy. m the right of ultimus hares ; and baftards have not tefi^menti 
JaBionem. 

The Lords founds Th^ the purfuer muft proWy that the defunSi was in Icfto 
the time of fubfcribing^ March 1684, Laird oi Horfburgh contra John Adam,. 
The debate being afterwards' refumed, the Lords adhered to their former in- 
terlocutor, unlefs the donatar would pofitively offer to prove, that the difpo- 
fition was figncd inJeSo^ January 1685, partibus ut fupra. Vide No, 132. 
' DCLIV; In the redtaiaion of a bond of 20000 mcrks, granted by Sir John 
(Mpihoun of Lufs to his Lady ex capite leSH^ at the inflance of the grant- 
er's brother and heir of tailzie, a probation being led as to Sir John% 
gdtng to kirk and market, imd fupiportatioa, one witnefs deponed. That Sir 
Jobny in the going dowa ftairs, leaned his hand upon a man's (houlder, 
js. Several -witneffcs deponed, That at the foot of the ftairs he took a glafs 
of fack for a cordial. 3« A fingle witnefs deponed, That the defund ftag« 
gered as he went through the clofe, and was fupported by the deponent, 
and then was tranfported to the church in coach, and when he came out 
of it near the church-door, he handed his Lady down the ftcps to it, 
where he ftaid feraion> and did not re-enter his coach till moft of the 
people were gone. And one witnefs fays, that the defunft's Lady went 
clofs at his ihouldcr wl\en he came out of the church, and as he thought 
gave him fome fupport. Thcfe feparate exceptions ind qualifications 
of fupportation at fereral places, were proven by fingle witneffes : but 
all agreed, that he went in coach, and that the coach waited for him till 
fermon was "OVcr. A^in, it was proven, that four days after the going to 
church, he went in coach to a fhq>, and bought golf balU, but was fupported. 

Alledged for the purfuer : That the party cannot be faid to have gone to 
church unfitpportcd, when he made ufe of a coach, whereby he was carri- 
ed, and not fuffered to walk. And tho' the going to church in coach, or 
taking a Lady by the hand, when a perfon has no other defign than to hear 
fermon, fliould not be thought to import weaknefs, yet where a perfon goes 
induftrioufly to ratify deeds by the performance of ads of ftrength and 
health, the ufing of fuch helps is to be confidered as an indicium of weak- 
nefs, in refpect the perfon who puts himfelf to fuch a teft of health, is in 
maximo natura conatu j bcfides, fupporting in the going to church was pro- 
ven by fingle witneffes, adminiculative of one another > and the going to, 
market thereafter cvioceth, thgt they thought the going to church was not 
duly performed : and the failing in the laft effort doth invalidate the firft. . 
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• Anfwend for the defenders That cveiy %& of fupportttion fliould be 
proven hy two witnefiee ; and the taking a glafs ot fack was proper eneugk 
to the party at his going sfbroad to hear a long fermon, tho' he had itot 
been fick. 2. Sir Jobn ufed to go to church in coach. And fvrtlier, his 
taking of a coach on this ^ccafion was but reafonable, his Lady being with 
him, and the feafon of the year dirty. 3. The taking his Lady by the 
band at the -church-door was but an ad of civility ; and his fitting in the 
•<:hurch during a long (ermon, and the chriflenkig df a child, was per Je a 
fufiiciesit a£l to demon ftrate fuch a meafure of health and Arength, as the 
-going to tiburch rei|atred^ and the inftrutnent bore, that be weitt vigorouf- 
)y, and all the way unfupported, which the witneiTes rnfeit adhered to ; 
and the witnefXcs as to the fupportiag being but te/ks fojgukresy the defend* 
icr's probation is moft pregnant. 

Jbe L^rds found the deed itkis done m deathbed^ and that the pofiiive probati^ 
*m of fupported 'was mote pregnant than the negative of unfopported. And 
the Lords thought, that the exercing ads of bsalth and ftrength for valida- 
ting rights, by the help of coaches, fedanes, or leading Ladies, are ufed 
%ut as blinds to cpver weaknefs, and fubjed to a fufpicion, which was rational 
for the party t^ prevent, had he been ^\c^ January 1^85, Laird of i^ con- 
tra Q^aen. 

Thereafter it was alle^i^ed ibr the defender : Tint the deed couki not be 
reduced as on deathbed, becaufe it was granted in remuneration t^f a right 
paft from by the receiver, in favours of her huiband the granter. 

Anfwered : That the bond qu^relled was of a date five days pofterior to 
the Lady's renunciation^ and (he accepted a fettlesncnt of the date thereof, 
in full fatisfadion ^f all that fhe could ckua, &c 

Repiied^ The Lady offered to prove by the writer and witnefles of the 
<teed of Settlement, made to her when (he quioed hfer foraf^r fecurity, that 
it was communal (he fliould have the 20000 medes bond over and above ^ 
:and that it was drawn at the fame time with the reft of the papers, b»t 
that Sir John being indifpoied, <oo\d not (igti them all together. 

The Lords adhered to their interlocutor, in «e%e& of the claitfe, £$ accept* 
tatioHy Sec. in the fettlement, prior to the bond : but before reporting, re« 
commended to the Lord Chancellor to fettle the parties. 

DCLV, In a purfiiit at the inftance oi Robert Brown, againd: young Congle^ 
ioufty as heir of tailzie to Sir Robert Hepburn <^i Keithy for payment of 2000 
-met ks Sir Robert ftood cautioner for for PUton. 

Alkdged for the defender : The bond was (igned by Sir Rx^bert on death-* 
bed, when he could not prejudge his bcir^ 

« Anfwered: The tailzie contains a quality, that the defender fhould fatif- 
fy all Sir Robert'^ debts contradied, or to be contraded at any time of his 
Jife. 

Implied: Any time in aman^s life imports only Jiege poBjfiie, as was found 
•in Humbie's czk ; and had Sir Robert in tended the chmfe to be more com* 
|)rcheniivc, the words etiam in articuh mortis would have been adjedted. 

Duplied: Tho' rights in favours of apparent heirs, with a claofe to bur* 
den at any time in the difponer's life, would not be extended to give him 
fuch a faculty on deathbed ; yet a greater latitude muA be allowed here to 
the granter of a new tailzie in favours of a remote relation. 2. Such was the 
defunft-s enixa voluntas to have his debts paid, that be charged the defender 
to fatisfy the fame, under the pain of God's curfe and difpleafure, 

Tri plied : That imprecation could extend tio further than the power re- 
&rvvedi viz. to fatisfy deeds in liege pouJUe. 
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Tbe Lords having ^mfidered the dreum/fatKet in this atfe^ they decerned the 
Render to pay tbe debt^ Febroary r686, Robert Brown cmtra Coogletoun^ 
Vide No. 657. 

DCLVi. In a redudion of a difpofidon by yd>n Suttie to James Hay^ ex 
4afite kBiy at the mflance ofjobn Cumngbamty who had adjudged from Bai^ 
gon apparent heir to ^e difponer ; 

The defender hairiog aOedged upon ikitt dtfponer's going to kirk and mar** 
Itet, and adduced witneiies for proving therrof. 

. It v9t^MifweredioT the purfuer : That the probation was defective, in fo far 
as the wftneffes do not fay, that they faw the defuod: come out of his cham-i 
ber and retom home ; but only, that they faw and left him at fuch a place 
upon die ftteet, which argues, that he was not in a condition to go down 
and up ftairs unfupported, otherwife the wttnefies had been alfo called to 
that part of the pr(^refs« And it is not the being at church and market, but 
the going there, that infers perfc£fc health, a. Theprogrefs was perform^ 
ed in an unlawful time, under cloud of night, between four and five o'clock, 
in the month of DecenAer. 3. Ads of fupportation are proven at the (hop 
where he was, and he returned home in a chair or fedan, into which he 
was helped, and groaned heavily; and he died within feven dajrs after« 
4. The witnefies vary in their depofitions from what is afTcrted in the in* 
ftrnment. 5. The going to church in the nighttime, when the party's 
condition could not be expoied to the view of indifierent and unfufpedted 
perfons, but only to picked witnefies, taken along to ferve a turn, is not fuf<* 
ficient to elide the exception of deathbed. 6. The not returning home be« 
fore the witneiles is a material defed. And the being carried in a fedan is, 
a plain fupportation, and argument c^ deathbed. 

RepH^ ioc the defender : It was not neceilary to have witnefies to the go« 
ing out of the houfe and returning. 2^ The progrefs needed not to be 
made in the time of the forenoon's fervice ; for the vefpers was the moft 
iblem^n meeting at church before the Reformation, and the evening prayers 
fince:: and the defender pafled from the inftrument. 3. Any ads of fup* 
portation mc denied ; and a fedan is not a fupporter. 

Tbe Lords^ nemine contradicente, found the difpojitim was made in ledo, 
^nd reduced^ March 1686, John Cuninghame contra James Hay. 

DCLVIL Sir Robert Hepburn of Keitb^ having difponed his lands to his ne« 
phew yQ}SLfigCongletounf referving power to alter and burden at any time in hit 
lifetime, and difpenfing with the not -delivery, and requefting the receiver 
of the difpofition to perform all his deeds and orders, as he would Qfcape 
the wrath of God. In purfuance c^ this power Sir Robert, by writs under 
his hand, left 14000 merks to his Lady, who had a jointure of 6000 merks 
a-year, and he ordained Congktoan his heir to marry her niece, Piltons daugh- 
ter : ofthefe two deeds redudion was raifed, i.ex capite leSii ^ 2. upon 
this ground. That they were never delivered. 

• jilledged for the defender : i. The referved power to alter and burden at 
any time in his life, includes etiam articukm mortis in new tailzies, which 
the heir mttH: either accept with the quality or repudiate, he not being alt- 
oqui Jucceffurm ; efpecially confidering the imprecation adjeded to tbe not- 
performance. 2. The difpenfation with delivery in the difpofition, imports 
the like difpenfation in favours of deeds done by virtue of the referved power, 
which are to be repute a part of the difpofition. 

Anfwered: Such provifioris would then deilroy the law of deathbed. 
Tbe Lords fimnd^ Tbat tbe clauje and refervation in this new tailzie did im^-^ 
power Sir Robert to do deeds on deathbed^ which cannot be quarrelled by tbe Tkiri 
and tbat tbe delivery thereof was not neccjfary, February 1687, Keitb contra 
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ILzdy Kghb and Mrs. CocUmrn. Here the heir was infcft in Sir Rdifrfs Kfc- 
time» and had hooielogated and ufed the right : but the queftion was about 
the import of the word lifetime. Vide No. 655, 135. 

DCLVUI. F<!mnd that the itUing up of one 7im/€n*s 4name on deathbed 
HI a difpofitk)n, iigned by jiJam Scot in favours of dn liege pou- 

Jliej was quarreilable ex capite le^ij at the inftance<rf the gratiter-s heir^ 
tho' itf was alledged^ that at the time of fubfcribing the difponer declared he 
intended the difpofition in favours of the perfon whofe name was therein 
filled up in the blank : and that this was equivalent to a refervation to do it 
in leSoy January 1687, Janet T^bm^n contra Scot and Jamei Petmicook. 

DCLIX* Mr. Alexander Daviafon having acquired fome lands to himfelf 
in liferent, and his eldeA fon in fee^ referving power to himfelf to alter and 
innovate at any time in his life, etiam in articuh mortis ; and having, by vir- 
tue of the referved faculty, made a new dtfpofitbn in favours of his fecoDd 
ion, the elded raifed reduction thereof ex capite kBi. 

Jilkdgei for the defender : That the purfuer had no intereft to reduce^ 
becaufe iie could not fucceed as heir to the father in thefe lands, who was 
not fiar, but had only a perfonal facuky to diibonc. 2. The purfuer being 
infeft as fiar upon the right wherein the faculty was referved to his father, 
he cannot repudiate the exercife thereof. 3* Tis ufual for a perfon infeft 
from the King to referve power to name his heir in leSio. 

Anfwered: Tho* the fee was originally taken to the purfuer, the father 
liad it in^ficft by the referved faculty ; and tho' the purfuer could aot pro- 
perly fucceed by a fpecial fervice to. his father, who died not feized in the fee^ 
yet he ^may come to hav« right to the lands by a declarator, and the extra- 
ordinary remedy of reduftion. 2^ The purfuer being infeft when he was a 
child, and never having homologated the faculty therein referved, cannot be 
hindered to quarrel the fame. 3. Such provifions in the King's charters have 
not been queftioned, and are granted perictdo petenlis \ and if refervations of 
that nature were <.efFed:uaU every body would <nake them, and fo elide the 
excellent law of deathbed. 4. Tho^ fuch a refervation might take place a<- 
gainft a right made to one who ts is not ali9qui fuccejurusj it can have no ef- 
hGt againA apparent heirs, either in new or old feus ; becaufe apparent heirs 
may enter by law pafTing by the qualified deed, ufilefs they have homologated 
rhe fame, whereas others cannot have accefs but by acknowledging the qua- 
lified right, and fo mufl either take it cumtmere^ or repudiate it. 

Replied for the defender : The faculty to difpone is moft ample ; and in 
the cafes of Dougla/s of Lumifdaney and of Kiith^ the claufe ^at aiy time in 
the difponers life^ without the words etiam in ^irticuh mortis^ was found to 
extend to deathbed. 2« The purfuer has homologaied the qualified right, 
by ufing it as the title of his reduction in his own name. 

Duplied : The pradiques of Lumijdane and KeitJj do not tneet this cafe^ 
feeing there the qualified difpofition was not granied to an apparent heir : 
and in Humlne's cafe a referved power to difpone at any time duri^ig life was 
not extended to fuf^ort a deed on deathbed, in favours of the difponer's own 
daughter and heir c^ line, in prejudice of a former tailzie to his brother. 
2. The purfuer's uiing the right, in order to quarrel the refervation therein, 
and its efFed:, cannot import homologation. 

The Lordt, before the queftion was well underjlood^ reduced the fecond difpofiti^ 
on^ and repelled the defence of bomohg^ition as it was qualified, November 1687^ 
David/on contra Davidfon. But thereafter the interlocutor was (lopped, and 
an a<fl made for trying if the fecond difpofition was made in liege poujlie or 
in ledlo, and if the difponer was fana mentis at the granting thereof, De^ 
sember h6S:/^4^avid/oni:onttz David/on his brother. And the fecond brother 

apprehending 



LECTUS AEGRITUDINIS. 189 

apprehending that the father would be found to have been not fatis compos 
mentisy the matter was fettled by a friendly tran faction ; and the fecond in^ 
terlocutor, reducing the fecond difpofition, bore to be of confent of parties, 
that it might not be a preparative, February 1688. Fide this decifion obfer- 
ved by Dirktoun in his Doubts^ page 150, 

DCLX. In a redudion ex capite leffij of a difpofition made by one Craigen^ 
gelt to John Keirfs fon, at the inftance of the difponer*s heir ; 

It was aUedged for the defender : That the defundt did poAerior ads of 
health equivalent to the going to kirk and market, n)iz. he came a pair of 
butts out of his houfe unfupported to a coach, wherein he travelled fix miles 
to AUowayy and walked, up two pair of flairs to John Keiryt houfe, and did 
feveral other domeflic ads. 

Anfwered: The qualified defence is not relevant to import health, nor e« 
quivalent to the going to kirk or market : for, i. The defund's going in 
coach, contrary to his former cuflom, is an argument of great weaknefs ; 
and the reafon of the law's pitching on kirk and market is, becaufe there 
indifferent and unfufpeded witnefTes will be found t and a perfon will not 
willingly expofe himfelf in public. But if men were allowed to perform 
the indicia janitatis before picked out witneffes and confidents, heirs could 
have no fecurity againfl deathbed deeds* 

7he Lords repelled the defence as qualified^ November 1687, Bailie CAtfr/^n 
contra Charles Keiry. 

DCLXI. Found that bonds fecluding executors cannot be difpofed upon 
in leSlOy in prejudice of the heir, more than fuch as bear an obligement to 
infeft, • July 20, »688, Robert J^ringk contra Elifabetb Pringle and Rutber-- 
Joord. 

LEGACIES. 

DCLXII. Found that in the cafe of two fpecial legacies of a defund's 
whole eflate, the failing of a part of one by its being heritable, did not di* 
minifh the other fpecial legacy ; tho* fome contended. That fuch an inlake 
would be made up out of a general legacy, or out of the unlegated part of ex- 
ecutry tanquam legatum rei aliena^ March 1683, Penniland and his fpoufe con- 
'tra Thomas Wylie, treafurer of the college of Edinburgh. But thereafter the 
point was waved, in refped the lafl Tight was burdened with the other. 

DCLXIII. Found that nomina debitorum were comprehended under a le-* 
•gacy of goods and gear, November 1683, Ofwald contra Mortimer. The like 
was found contra John Thomfon in Lanerk^ anno ibgz. 

DCLXI V. Found that the Lords of ieffion might determine the quanti- 
.ty of a legacy coUatum in arbitrium tertiiy according to the defund's eftate, 
and circumf^ances of the perfons, in the cafe of the third party's death, or 
refufal to declare it, January 1684, Mr. George Shoke contra Janet JUfon. 

DCLXV. Certain obligements made by a hufband to his wife in lieu of 
'her third and terce, narrating as his motive that he was going to the fleet 
in the quality of a major, and knew not what misfortune he might meet 
with, were found not to be donatio mortis caufa^ but to be granted for an 
onerous caufe, February itSb^ James Clark's creditors contra Mr. Robert Blacks 
^ood. 
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DCLXVI. The Lady Craigleitb having purfucd her daughter and her ha- 
Iband PreJIongrangej for a third and terce bcfides her jointure, in rcfpcd (he 
had not renounced them. 

Alledged for the defenders: A« a wife's provifion, exceeding her legal 
third, is not to be reduced thereto, (lie ought not to have any more. 

Anjhvered : A conventional takes not off the legal provifion, unlefs renoun- 
ced ; which is alfo Craig's opinion. 

The Lords delayed to give interlocutor, till they faw if the parliament in 
yune 1 68 1 would make any ftatute anent terces, and at length decerned in fa- 
vours of the Lady, and allowed her a tcrce out of what was not liferented, 
N(/vember 23. 168 j, Lady Craiglietb contra Lady Prejiongrange. Vide No, 
669. 

DCLXVIL A tenement in Edinburgh^ out of which the heritor was ob- 
liged by his contract of marriage to infeft his fpoufe in an annualrent of 400 
merks, having funk fo after the diiTolution of the marriage, that it was de- 
molUhed by order of the magiftrates, for fear of falling upcm people : the 
reli<^ purfued the heir to re*build the tenement^ and pay her the 400 merks 
yearly, fince it was ruinous and uninhabited. 

jinfwered : The defender was only obliged to warrant the right of annu* 
alrent againft eviiSion \ and there was no perlbnal obligement in the contrad 
to pay the 400 merks. 

5n&^ Lordi found the defender liable in the terms of the likely and decerned him 
to rebuild the tenement^ and to pay the bygone annuities fince it became uninha-- 
bitable^ in refpeSl it was not demdijhed cafu fortuito by fire or vtberwijej but up^ 
<m the account <f the natural decay thereof^ January 1682, fFilkie contra, Mr* 
Henry Morijon. 

DCLXVin. Patrick Telfer having, "before his marriage with j^es Camp^ 
bell J relidl oi Andrew Anderfon printer, renounced his jus mariti in all her 
means, (except L. 10000 {he was to oontraft in portion) with power to her 
to difpofe of the fuperplus renounced in favours of her children of the firft 
marriage, or any other perfon, or to himfelf if fhc thought fit. And (he 
being obliged to pay L. loooo of tocher, and he obliged to provide her te 
the liferent of L. 1 200 yearly, his creditors arrefted all her means, and purfu- 
cd a forthcoming. 

7 he Lords founds Ihti there being a fynallagma in the contra^ between the 
portions and the jointure^ the L. 10000 ought to be burdened with her liferent 
after thehufbands deceafe^ and the creditors to fnd fufficient caution for, the fame in 
that event ; and found^Tbat the renunciation ofthe jus mariti not being made in fa- 
^ours of the wife's jormer children^ nor any obligement upon the hujbandfor that 
effcSl^ but only conceived indefinitely in favours t)f the wife^ by way of a faculty 
to difpofe^ recurred to the bujband by the marriage y which is a legal afjignation^ 
in regard Jhe was not denuded in favours of any perfon before the marriage^ Ja- 
nuary 10. 1 682, Agnes Campbell cantxz Robert Sandilands^ &c. Vide No. 345^ 
this caufe, 346. 

DCLXIX. Found that a wife had right to a terce, tho' not referved ia 
her cpntrad, fince {he was not thereby, or otherwife, exprefsly excluded 
from it, March 10. 1682, Mr. James Henderfon and his fpoufe, contr4i young 
Saughtonhall and his fpoufe. Vide No. 666. 

DCLXX. Found that Jjflva cadua^ or hewing woods, were not the pro- 
perty of a father who had difponed the fee of his lands to his fon, refer ving 
his liferent, and that he, the father, had only liberty to cut fo much as was 
needful for the repairing of the houfes, and could not difpofe upon or fell 
any part, unlefs the wood was ufed formerly to be cut in yearly haggs, 
March 1683, creditors of Moufwell contra the children. Vide No. 402, 67 1. 

DCLXXL 
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DCLXXI. My Lord Callender^ who had a conjunft fee of the conqucft- 
lands, having fold the woods of Callender^ it was found, that the half of the 
price thereof did fall to the Lady's heirs, who had right to the fee of the 
half of the conqueft ; albeit it was contended, That tho' a liferentcr by con- 
flitution have but ufum^ yet conjundt fiars and liferenters by refervation have 
ufUmfruButn \ and that Craig is of opinion they nnay fell woods, and de toti" 
fuetudine parents after refignation of the fee of lands to themfelves and their 
wives in conjunft fee, and to the heirs in fee by way of deftination, ufe to 
difpofe of the woods that come to be cut during their lives, March 1683, 
Lord Dumfermling contra Callender. But it would be a different cafe if re- 
fignation were made to any nominatim. Vide No. 402, 670. 

DCLXXIL Found that a liferent of an annualrent of money or victual 
due to a relid, was fubje£t to public burdens as well as a liferent of lands, 
unlefs there be a perfonal obligement to pay, January i688, Lady El/h^Jheek 
contra the Laird of Eljfi'/heeh. 

DCLXXIIL My Lord Dirkton having difponed his lands to young Craig- 
entinnyy referving his liferent, and having died after a part of the manfed 
lands were fown, and before the barley-feed was caft in the ground 5 

In a competition for the crop betwixt Craigentinny and Dirkton's daugh- 
ter his executor, alkdged for Craigentinny : That by the common law ufu 
fruSiuarius hath no right to the fruits, which are pars fundiy niji perceptione 
& po/i feparationem \ and tho* our pradtique hath fixed upon legal terms of 
Wbitfunday^ &c. before feparation, yet the party dying before that term, 
ought to have no more right to the fruSm pendent eSy than was allowed by 
the common law to one dying ante Jeparationem. 2. Our pradique hath relaxed 
this, and given the benefit of the manfed lands fowen before his death : but 
the profit of lands not fowen, or teinds thereof, ought not to belong to the 
liferenter*s executors, but only the expences of labouring, February 1 679, 
Bell contra Park. 

Anjhvered for the executor : Our cuftoms vary from the civil law : for al- 
tho' a perfon live after Michaelmafs the time of feparation, yet if they die 
before Martinmafs they lofe that term, &c. 2. This is not a liferent by con- 
Aitution but by refervation, which is more exuberant. 3. By the cuftom of 
the Commiflary court, the crop of manfed lands, both fowen the time of the 
deceafe or thereafter, are confirmed in favours of children executors, and 
is called the executry crop. 4. The pradtique 1679 is but a fingle decifion. 

The Lords delayed to determine this point. Vide No. 155. 

LOCUS PENITENTIAE. 

DCLXXIV. FMck Maxwell and Corjbum having verbally agreed to take 
ti tack of fome rents belonging to the Duchefs of Lennox, and that Pollock 
fhould go to London for procuring thereof, who having gone and taken the 
tack wholly to himfelf, Corjbum raifcd a procefs for the half of the tack- 
•duty J for that he was diverted by the faid agreement from profecuting the 
defigns he had of getting the tack to himfelf. 

Jlledged for the defender : That there was locus penitentia, no writ having 
inter veened. 

Anfwered r Ptfs was not integra, feeing the purfuer could not now pro- 
pure the tack for himfelf, which at firft he flood as fair for as Pollock. 

The Lords found there was no locus penitentis, and ordained the definder to 

depone anent the terms of the agreement^ November 1682, Corjburn contra Pol- 

lock. The like was found formerly in a caufe between Mr. "John Campbell 

and Dr. Moore. 

DCLXXV. 
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DCLXXV. Found in a competition of adjudications, That a prior adjud- 
•ger, who had verbally preferred the pofterior, might thereafter refile, the 
preference not being for an onerous caufe, February ^it^jy Sir IVilliam Max- 
well contra Mr. George NorwaL 

DCLXXVL Found that the fending of a letter, wherein the writer's full 
refolution to dif^ne to the receiver thereof, did not hinder locum penitential^ 
in refpeft the letter contained no obligement to difpone, JJf^r«^^lry^I 687, Lady 
^Kinglqljie contra Andrew Alexander her nephew. 

MAGI S T R A T E S. 

"DCLXXVIL In a purfuit at the inftance of Gideon ScbasWj againft the 
Magiftrates of Edinburgh and Mr. John Faufsy mafter and keeper of the tol- 
booth, for L. 300 Sterling of damage and intcreft, which a perfon that 
had efcaped out of prifon was liable in to the purfucr, for ilealing of feve^ 
ral of his books, for which he had been fent to prifon by a Bailie's f urn mar 
warrant, without a procefs, upon his extrajudicial confcffion of the theft, fub- 
fcribed by him before witneiTes. 

Alledged for the defenders : 1 . The prifoner was not booked in the clerk 
of the tolbeoth« books. 2. The perfon who had acknowledged the theft 
was minor, and had raifed^redui^tion of the f ubfcribed confeffion quoad the 

• civil intereft. 

^he 'Lords repelled the alledgeanceSy and would not fuftain reduSiion of the con^ 
JeJJion upon minority ^ in regard it was the confejfum oj a crime ^ November 1683, 
Gideon Scbaw contra the Magiftrates, and Mr. John Vaujs mafter and keeper 
of the tolbooth of Edinburgh. 

DCLXXVIIL The Magiftrates ofGlafgow having got from their Arch- 
biftiop a nineteen years tack of his parfonage and vicarage teinds, for a 
graiTum of 20000 merks, and a fmall tack -duty : the BiftiQp charged for 
the graftiim. 

Alledged for the defenders..: i.Theh- tack is null, -as granted after a cangi 
J'eslire was come from court for elcding the fetter Archbiftiop of St. An-^ 
drews. ^. The Magiftrates, who are but adminiftrators and curators, can- 
not do deeds to the Icfion of the burgh, which hath the privilege of a mi- 
nor ; and any fueh deed of lefion may *be not only rcdreffed by adlion a- 
gainft the Magiftrates who malverfed, but alfo by way of defence againft 
third parties: for if third parties were not liable in fucha cafe, the lefton 
might prove fometimes irreparable by the adminiftrator^s infolvency. 

Anfwered: i.'Tis denied that the tack was* pofterior ^to- the congi ieslire^ 
for advancing the fetter to the primacy ; and tho' fuch a thing had been, 
''tis jus tertii to the defenders to propone fuch a nullity, which is only com- 
petent to the fueceeding biftiop= of G/j/^^w. 2. Burghs are not in every thing 
privileged as minors, and contrads with magiftrates cannot be quarrelled 
upon the account of lefion 5 but the burgh is only to feek redrefs off the Ma- 
giftrates, in the cafe of any bargain made by them with third perfons, to 
the difadvantage of the community; nor is the tack in queftion prejudicial 
to the burgh. 

T^he Lords found it was jus tertii /(?r the town fo propone upon the foref aid nul- 
lity in the tack^ feeing it was not quarrelled upok the head by the Bijhop's fuccef- 
Jor ; and founds That only the Magiftrates who maherfedy and not third parties^ 

• were liable to make up any lefion Jujiained by the burghy November 26. and 28. 
:i685, Archbiftiop of 5/. Andrews contra the town ofGlaJgow. 

DCLXXIX. 
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DCLXXIX. Simjbn^ Reidie and others, having granted a bond for 500 
merks, which they obliged themfelvcs and their fucceffors in office to pay ; 
and being purfued for the fame feven years after 5 

It was clhdged for the defenders : The bond being figned by them only 
as Magiftrates, they are not perlbnally liable now that they are out of the 
office. 

Anfwertd: Tho* regularly exau<5orate> magiilrates are not perlbnally liable 
for bonds granted by them ^irtute officii \ the defenders muft be liable in this 
cafe, in regard there is no fucceeding magiftrate againft whom the purfucrs 
can have ad:ion. 

^e LorJsy in refpeB tf the anpwer^ fvjlained procefs againft the defenders^ 
end decerned ^ fiiper ceding extraB for a competent time^ that the defenders might 
jient che inhabitants of the town^ and aff'eSl the common good for raifng the mo-- 
ms February 1 686> Vix. David haw fon fchoolmaftcr contra Simjon^ Reidie 
and others. The like courfc' was taken in another procefs for the fecond 
minifter's ftipcnd, 

DCLXXX. The Magiftrates of Ayr having by an aft of council commif- 
iioned an agent to manage their affairs, he purfued the fucceeding Magiftratcs 
for payment of his accompts. 

Alledged for the defenders : That the purfuer*s accompts ought not to be 
fuftained, being for managing a faftious procefs at the employer's inftance 
•againft the inhabitants, wherein they did not prevail. 

T^he Lords found the defenders liable to the agents and that they might feek their 
relief as accords of the law^ February 1687, Robert Cravfurd contra the Magi- 
ftrates of Ayr. 

DCLXXXI. In a fubfidiary aftion againft a Bailie of Dunfe^ for refufing 
upon a charge to receive a prifoncr. 

It was alledged for the defender :^That he was but a Magiftrate of a burgh 
of barony that was not obliged to receive prifoners. 2. The prifon was a 
helping at the time, and the creditor took a bond of prcfentatiftn from the 
rebel, to enter himfelf prifoner at Edinburgh ; and tno* he failed to do fo, 
the defender is willing to prefent him cum omni caufa. 

7be Lords fujlained the fecond defence to liberate the Bailie^ July 1687, JR^- 
iert Oar contra the Bailie of Dunje. 

DCLXXXII. In a fubfidiarv aftion at the inftance of Thomas Fender, a- 
gain ft the Magiftratcs of Haddingtouny for the efcapc of a prifoner. 

Alledged for the defenders : That Claverhoufe's troop, who kept guard ia 
the tolbooth, having upon the King's birth-day called for the prifoners to. 
drink his Majefty's health, the prifoner had flipt out in the midft of the 
noife and confufion, cafu improvijpy but was fearched for and re-taken, before 
the purfuer knew of his cfcape. 

Anfiwered : If fuch an excufe were fuftained, Magiftratcs might elude all 
aftions of this nature, and creditors would have no fecurity : for the defign 
of impcifonm.ent is, that debtors may be induced to pzy fqualore carceris. 

The Lords fuffained the defence^ December 1687, Thomas Fender contra the 
Magiftratcs of Haddingtoun. 

DCLXXXIII. In a purfuit at the inftance of the Magiftratcs of Glafgow^ 
againft John Barns their late Provoft, for payment of L. 1700 he was owing 
to the town per bond. 

Alledged for the defender : i.'He is difcharged of the faid bond by an aft 
of council, and par in parem non habet imperium. 2. The difchargc was grant- 
ed for the onerous caufe of good fervices done to the town i and it is ordi- 
nary to gratify the good fervices of magiftratcs. 

» 

B b b Anfwcred: 



194 M E R C.H ANTS, 

Anfivered: Magiftrates are but adminiftrators of the town's common good, 
and cannot more than curators gift away any part on't gratuitouily .; and if 
there be any fuch cuftom, 'tis but vetu/ias erroris. 

The Larks decerned dgainft the Prtyoojiy March 3. 1685^ Provoft and Magi- 
ilrates of Glafgow contra John Bams late Provoft there. 

* 

M E R C H A N T S. 

DCLXXXIV. Fadtors for merchants found liable for annualrent, from 
the time that the conftitucnt's goods produced money^ January 13. i682,Gor- 
don of Seaton contra JUexander Symfon* 

DCLXXXV. One cocquct found fufficient for the whole loading of a 
(hip, and that merchants needed not take particular c0C<|uets for tbeir par- 
cels^ Mard> 1683, Bailie Sinclair contra JobnWilliani/bn. 

MESSENGERS. 

DCLXXXVI. Found that the execution of a denunciation bearing throe 
oyeflcs, did import open proclamation and public reading, November 1683, 
Matthew Baillie contra Mr, Jllexander Dunkar. 

DCLXXX VIL A meflenger^ executor of a poinding, having firft given 
an execution to the creditor for h. 220, and then an execution to the debt- 
or forL. 252, the [Lords] adhei:ed to the fir ft execution, and ordained the 
rocflenger to he puniflied, January 1686, Robert Weems contra James 
Goodjir^^ 

MINISTERS. 

DCLXXXVIIL Found that tho' a minifter's thirteen year€ poflefiion of 
lands, as part of a parfonage, was a prefumptive right, yet cedit n^eritatij and 
might be convelled by the heritor's producing his rights and infeftments ; 
but the minifter after the thirteen years coming in place of the heritor by a 
purchafe, and continuing to be minifter forty years, the Lords, before anfwer 
to the prefcription for the church, appointed trial to be made, if the mini- 
fter poflefled as minifter or heritor, March 1682, Mv. James Grahame con- 
tra Elifabeth Ogilvy. 

DCLXXXIX. Found that a minifter charging upon an old decreet of 
locality, obtained by the former incumbent, without a decreet conform at 
his*own inftance, might be fufpended upon caution without confignation, 
November 1682, Mr. John Rue contra Fullertcn of Dregborm. 

DCXC. Found that a minifter's prefentation to vicarage-teinds, as poflcfe- 
ed by his predeceflbrs, was not taxative, but demonftrative, there being no 
taxative word of allenarly^ or the like fubjoined, March 1683,! Mr. Thomas 
Robert fon contra the Laird of Carryall. 

DCXCI. The late Archbiftiop of St. Andrews having taxed ward-lands 
of 3000 merks a-year, for the yearly duty L. 4. 6 i. 8 d. and L. 100 yearly 
during the years of the ward quandocunque contingitj and taxed the marriage 
for L. 100 5 

The prefcnt Biftiop raifed reduAion upon thefe grounds': i. Churchmen 
are but adminiftrators, and can do no deed to the prejudice of their fuccef- 
fors ; and the taxed duty is incpnfiderable, in refped: of the advantage that 
would arife by the ward. 2, By the adl 11. Pari. 10. James VL prelates 
and beneficed perfons are difcharged to feu or fet tacks of their benefice, in 
diminution of their rent ^ it ftood in the year 1585 j and by the adl 3. 

Pari. 
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ParJ. i8, James VL biihops and others are prohibited to do deeds in prejii-^ 
dice of their rental and patrimony 5 and by the a6t 5, Pari. 22. anm 1617, 
bifhops are difcharged to fet tacks of the quots of teftaments longer than for 
their life ; nor can they tax wards more than the cafualitics of cfcheat or 
fion-entry, in prejudice of their fucceffors. 3, By the adt 9. Pari. 27. anno 
1621, bi(hops are only allowed to fet ward lands in feu for the fpace of three 
years allenarly: and if they cannot feu, far lefs can they tax, fcuing being 
more advantageous to the church than taxing. 

Anjwered: Churchmen before and after the Reformation, till the year 
J 58 1, having taken a great liberty in feuing and fetting tacks of their pa- 
trimony, this was indeed retrained and regulated in feme meafure by afts 
of parliament, ad 101. ParLj. adt 11. Pari. 10. adt 3. Pari. 18. James Yl. 
but feuing for a competent avail was allowed ; and bifhops were in ufe to 
fet tacks for as many nineteen years and liferents as they pleafed, till the adl 4. 
P^rl. 22, 1617, reftricted them to nineteen years ; and then the aft 5. of the 
faid parliament difcharges the fetting tacks of cafualities for longer than the- 
incumbent's lifetime, that i? to be underftood of the cafualities of quots of 
teftaments, liferent, efcheat, &c. which ordinarily happen, and not of the 
contingent and rare cafuality of ward. Again, tho' by the ad 9. Pari. 23. 
James VI. churchmen's liberty of feuing ward lands is reftrided to three 
years, it doth not follow that they cannot tax, or that taxing is a prejudice. 
tfi the patrimony : for by the narrative of the ad it is exprefsly declared, 
that the retoured duty, (tho' but afmall thing in itfelf, in comparifon of the 
land feued) *being a yearly prcAation equally derived to all incumbents, is 
of greater advantage to the benefice than a cafuality that falls in the hands 
of the incumbent for the time ; and the tax-duty of a noble yearly is an- 
fwerabje, or near to the proportion of the retoured duty if the lands were 
feued. 

The Lords confidering, that many wards are taxed before and fince the 
year 1621, they delayed at firft to give an anfwer in jure ^ until the parlia* 
raent ftiould determine the point, February 1684, Archbifhop of «S/. Andrews. 
contra the Laird of Blebo. 

Thereafter, upon the purfuer*s application for a prefent decifion, the Lords 

found, T^bat the late Arcbbijhop could not tax the ward^ and reduced the fame, 

tko' the purfuer had received the augmented duty by virtue of the tax for fever al 

years^ and fo feemed to homologate the. taxings March 13. 1684, partibus ut 

fupr4i. 

DCXCII. In a purfuit at the inftance of BuUo minifter of Stobo^ 

againfl: his parifhioners for the parfonage teind of their lands. 

It was alledged for the defenders : That tho* the purfuer be prefented to 
the parfonage, he can have no farther claim than to his ftipend, which is 
modified by a decreet of the commiflion. 

Anfmered: A parfon has oft-times a modified ftipend when the teinds of his 
parifh are under tack, and when the tacks are out he has right to the 
teinds : befides, *tis jus tertii to the defenders, who have no tacks of their 
own teinds, to make fiich an exception againft the minifter's title. 

The Lords fufiained the anfwer^ and decerned for the teinds, December 4. 
1684, Bulk minifler of Stobo, contra parifhioners. 

DCXCIII. In a purfuit at the inftance of the firfl minifter of JGrkcaldie, 
againfl the heritors of the parifh oi Abbot jhall, that had been disjoined from 
Kirkcaldie, for a proportion of the expence of repairing his manfe and churchy 
and L. 20 yearly for foggage. 

Alledged for die defenders : That they were liable for the manfe of their 
own parifh, and could not be liable for the reparation of two manfes, or 

the 
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the reparation t>f ^a church wherc'they bad not the benefit of the word and 
'- facraments : neither could they be liable for foggage to the pur foer, who is a 
minifter of a burrows-town, fuch by the late a(^ of parliament SeJJ. 
. cbap. 2. having no right to glebe or foggage, 

Anfwered for the purfucr: Notwithftanding the difumon of the pariOies 
'oi Kirkcaldy and Abjbotjhall^ as the defenders being titulars of the teinds are 
liable for, and do pay the purfuer's whole ftipend, and the burgh is only 
chargeable with the fecond minifter's ftipend ; fothe defenders cannot de- 
• cline the lefler onera of reparations ; for otherwife the burgh, and the own- 
' ers of a few adjacent acres, who have no intereft in the leinds, would be 
unreafonably burdened with reparations. And as to foggagc, that is pro- 
vided by ad: of parliament to all niinifters who have glebes, as the purfuer 
has, by reafon that the parifti did formerly confift.of burgh and landward. 

The Lords founds That the defenders are not liable jor reparation of the manfe^ 
nor yet for repairing of the body of the churchy if they quite their feats therein .* 
J)ut found. That the ^uire of the church ought to be repaired out of the teinds^ 
and that the foggage anight be dejigned out of convenient church -lands ^ and the 
heritors thereof to have proportionable relief off the reft of the church- lands iiithin 
the bounds of theold parijh (?/ Kirkcaldie, tbd now disjoined; or otherwife^ that 
all the r-beritors pf ■■ church-lands Jkould pay proportionably L. 20 a^year for 
foggagCy March 1685, th€ minifter of iC?>){rr^/^//> contra his heritors. 

DCXCIV. In an action at the inftance of a minifter againft the college 
of 5/. Andren£S^ for payment of Z#. 40 of' augmentation to the puf fuer, as ^- 
cennalis et triennalis pofleffor thereof by a prefumed right. 

Alledgediox the defender: The forefaid rule of chancery prefumes only a 
minifter's title to be good where it is not produced ; but where it is produ- 
ced, as here, it may be convelled by nullities, and prefumptio cedit. And 
the purfuer's title to the L. 40 is null ; for that tho' it flows from the col- 
lege, it is not fubfcribed by a quorum oi the mafters appointed by the foun- 
dation. 

The Lords fuftained the alledgeance for the college y and ajfoihiedy March 1685, 
Mt. William Barclay contra the college of 5^. Andrews. 

DCXCV. In a competition for a minifter's ann, who left neither wife 
nor child, betwixt his neareft of kin and a remote relation to whom he had 
legated the fame. 

Alledged for the ncareftof kin : That the ann was rvot in bonis defun^i^ 
but defigned by way of charity to the relidl and neareft of kin ; in preju- 
dice of whom it could not be difpofed of by the defundt, or affefted for hi« 
debt. 

Anfwered: By the a6t 1 3 . 5^ 3. IParL 2. Charles L the ann is mentioned 
9S due to the.minifter and his executors, and To it is at his difpofal. 

Replied: The faid ad 13. clears only what is the ann, and not whom it 
is due to ; and by the ad of parliament 1647, ^^ ^^ ^^^ ^^ ^^ neareft of kin : 
and tho' the ad 13. mentions executors, that is upon fuppofition that the 
•«eareft^«f kin tire- executors. 

The Lords found the ann to be due to the neareji of kin^ -and preferred him t§ 
the legatary Mztchi6S6, Gilbert Alexander contt2L Cunninghame. 

DCXCVI. The defignation of a minifter'^ glebe being quarrelled as half 
an acre more ihaa the four allowed by law. 

Alledged for the minifter: That he and his predeceffors had been thirteen* 
years in.poflcffion. 

Anfwered: Decennalis et triennalis poffeffio ncn relevat in petitcrio. 2. This 
:prefu nipt ivc title .r^tfV/wr/Vijfr; for the true title being the defignation of a 

glebe. 
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gtebc, which according to law (hould confift of four acres ; if upon meafurlng 
half an acre more appear to have been dcfigned, the defignation is null. 

The Lords^ before anfwer^ ordained the land to he meajured^ December 1686, 
tninifter oi Logis contra the heritors* 

MINORITY. 

DCXCVn. A carator having, in obedience to a letter fent from his mi- 
nor abroad, furnifhed the minor's younger brother with 300 merks, the 
Lords fuftained the article of payment in the curator's difcharge, tho' quar- 
relled nipon minority and lefion, in regard it was res minima^ and done to t 
brother who was indigent, and had but 409 merks of ilock, November 168 1, 
George Heriot contra Mr, Henry Blytb. 

DCXCVIIL Jlexander Donne having died mfeft in a tenement in the year 
1658, his fon, the apparent heir, <?ontinued in pofTeffion till 1663 ; after this 
Lijle entered 4] pon a right from one Bufe^ and died infeft ; and the heirs of 
Donne having got into poffeffion, LiJU'^ heir recovered decreet of removing, 
of whofe rig^t the Donnes purfued a redu6tion in anno 1679. 

Alledged for the defenders : Minor non tenetur placitare. 

Anfwered : Alexander Donne^ the purfuer's author., died in poHefCon^ and 
the defender provoked to judgment by the removing. 

The Lords jufiained the^nfwer^ December i68j, Donnes <:ontr2i Lijle. 
DCXCIX. A minor having revoked and raifed redudion debito tempore^ 
and the reduction being fuffensd to lie over five years without inidfting^ fo 
as it was expired by -the late aA of prefer iption, the Lords found that the 
very executing of the redudion was interruption of the prefcription of the 
quadriennium utiky and that the purfuers might yet raife a new fummons of 
reduction, tho' the quadriennium was elapfed, December 16. 1681, Arbutbnot 
contra M^DougaL 

|t JDCC. Beter Rogers merchant in Am/krdam^ a Dutchman^ having granted 
a fadlory to Jacob Devreon his ;prentice, who was minor, to intromit with 
and difcharge his debts 3 and the fador having by tniftake given a difcharge 
for more than he received, be purfued for reftitution upon minority and 
lefion. 

Alledged for the defender : That the purfuer was a merchant, and fo to 
be look<^ on 4IS a major. 

Anfwered: The ftating of accompts is not properly res mercatoria. 2. A 
fador who was major could not without «n onerous caufe difcharge the 
<:onftitU6nt's debt, multo minus the minor who was a flranger. 

The Lords reponedthe minor ^ he proving kfim^ December 1681, Teter Ro- 
gers and Devreon contra Bailie Baird of SauchtonhalL 

DCCI. In a purfuit againfl a minor for his father's pofleffion feveral years, 
a probation by witneiles being led, the Lords having decerned for the feve- 
ral years puriued for, viz. the year 1663, 1664, 1665 ; and the decreet be- 
ing afligned to the Lord ^eenjberry^ there was a redudion raifed upon mi- 
nority and leiion, efpecially confidering that the defund died in 1662, the 
Lords of confent refirided the decreet to the year 1662, t)ut would not re- 
duce as to fome other points, the cedent being fufficiently folvent, and the 
faid cedent being now infiAed againft for repetition, in fo far as he was lefed 
by the firft decreet. 

Alledged : That the decreet proceeding upon the advifing of the depofi- 
tions of witneiles, and upon compearance, it is not allowable to re-confider 
them. 

C c c ^nfwered : 
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Anfwered: Why may not the Lonk re*<»fifider wltftflTes M well as oaths 
and writs ? 

The Lords mclined to recontmend H to one of their number to ihfpca 
^e depofitions, to fee if there was a clear and obvious midake o^ thefe and 
the interlocutor, and if it was ib, they iiurlined to give fome remedy, as they 
xiid in Bargtmy'^^ cafe contra Pinkett^ and Elifabetb Pitillo contn SfarA of Ai/- 
Jermtmfbj where, in both caies, the decreet was turned ^into a libel^ tho' both 
jmrties were major, and a new probation led, March 1682, James Craick con* 
tra John MaxweL 

Thereafter the purfuer havmg iniiiVed for damages he fuftained by that 

^crect which the Lords would not reduce upon minority, in refpeft a com- 

priiing had followed thereon, which 'was difponed to a fingular Aicceflbr for 

onerous caufes before intenting of the red^idion ; and the defender was foU 

vent. 

TJ^ Lords decerned the defender to refound to the minor Jb much as be would 
have faved^ had be been rejiored in integrum againfi the [aid decreet ^ November 
1682, Cr/xick contra MaxweL 

DCCIL A minor being purfued for payment of his predcccflbr's debt, to 
whom he vvras ferved heir, he revoked, and raifcd reduftion of the fervice, 
and craved he might be free of perfonal execution. 

Mledged for tlw defender : The purfucr cannot be heard to tcducc the 
fervice, without reftoring the rents intromitted with by him and his cura- 
tors fince his entry. 

Anfweredt Thofe rente were expended in the payment of debts. 

^e Lords affotlzied the defender in refpeB tf the rejtitutim: and^here the 
minor was but eighteen years of age, March ibSz^ ^r.Rtahwn contra Sir 
jilexander Hope o^Carfe his fon* 

DCCIIL The Laird di Aberlady having got a)rightto the patronage of a 
church, which was anciently a patrimonial church of the bifhoprick ofDun^ 
keldj and tefigned in the King's hand in the y^^r 1595^ in favourd.of Aber^ 
lady\ authors, aiid contained in his feveral rights and infeftments from the 
King : thenow Bifhop of the diocefe iraifed reduiftion of the faid right of 
patronage, as being a dilapidation of the patrimony of his church. 

Alkdged for the defender : That he is minor; and therefore non tenetur 
placitare. 

Anfwered: Minors are only privileged for anfwering in redaftions of 
rights of lands and property, King WiUianis ftatutc, cap. 39. Regiam Majefi. 
lib. 3- cap. 32. No. 17. And the fuhjejS: of the prefent redudion is but a 
patronage, which is but an inconfidcrable right, and nothing profitable. 
2. The defender firft provoked to judgment, by raifing procefs for declaring 
thafthe purfuer ought to collate the perfon whom the defender had prefent- 
ed to be mtnifter. 

The LfOrds founds That the defender tenetur placitere in this cafe^ in reJpeS be 
was the frfl provoker j and that alt bo* the title of bis decloKMor was ^only found- 
ed on bis laji infeftment from the Kingf. he ought to defend the firjl right proceed- 
ing from the Bifhop^ feeing aUpofierior rights were hit cotfequential thereof De- 
cember 1682, the'Bi(hop of -Duhkeld contra the Laird of Aberlady and his 
tutors. 

DCCIV. One havingdilponed kirk-lands with ibfolute warrandice againft 
all evidions, perils, dangers and inconveniences, and there being three acres 
thereof afterwards dcfigned for a glebe, the buyer raifed a declarator of cvi- 
&iOti againft the difponcr's heir, who was minor. 

Alkdged for the defender : That mmr non tenetur placitare^ ^his procefs 
having the ef£e£t of a redudlioa. 

rhe 
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. ^Tbe Lords repelled the dtftnce^ February 1683, Bcnnar contra Lyon of Brig^ 
toun. 

DCCV. Found that a factor and adminiftrator for uplifting minors mo- 
ney, named and appointed by the mincm father, was not obliged to intro"- 
mit with all the eftate, and was not liable for annualrent of money uplifted 
by him, onlefs it had born annualrent, or that he had got annualrent for it, 
and fo was kcratus^ in refped the fadory did not oblige him to employ, or to 
do diligence, nor contained a falary, which imports diligence, March 1683:, 
Sutherland contra Rofs. 

DCCVI. A minor in a reduction againft him having founded his defence 
on the brocard minor non tenetur placitare. 

It was aHedgei for the purfuer : That minors were only privileged againft 
reduction of their father's heritage, and not againft redudion of rights con- 
queft by them. 2. The purfuer's father was never infeft. 3. A minor 
who claims this privilege of being ccHitained in pofleflion during his mino- 
rity, ought to be infeft, Reg. Mqjeft. lib. 3. cap. 32. No. 3. and the defend- 
er is not infeft : for fhould he chance to die after fome years intromiffi- 
•on, the purfuer, tho' prevailing in the reduction, might run the hazard of 
lofing thefe years rents, feeing the next apparent heir might pafs by Ae mi* 
nor, and evade a reprefentation. 

Anjhvered for the defender : Perinde eji whether the father's lands were 
lieritage or conqueft, November 25. 1624, Hamilton contra Mdttbifon^ Juhf 
28. 1625, Prir^le contra Ker and Earl oi Hume. 2. It appears by the faid 
•iaft pratique, that infeftment in the defund's pcrfon was not required to 
give his fon, the minor, the privilege of the brocard ; befides, the defend- 
•er's father^s right viras an aftignation to an adjudication whereupon a charge 
rhad followed at the cedent's inftance, which muft be coniidered as equiva- 
lent to an infeftment 3. The minor needs not to be infeft, feeing that 
would fubjedt him to a reprefentation, if not revoked detito tempore : and 
till the event of the reduction he could not know if it would be proper for 
him to revoke or not. 

lie Lords repelled the firjl and fecond alledgeance made for the purfuer in 
refpeS df tbeionjwert ; but fujlained the third : and found, Jhat by King Wil- 
iiam'j fiatute^ cap. 39. the brocard minor non tenetur placitare can only be 
proponed by minors who bad real rights by infeftments^ or diligences of apprtfing^ 
^. habili anodo eftiddijhed in their perlon. Tho' fome of the Lords were of 
opinion, that the offering unqueftionable fecurity for the rents medio tempos- 
re uplifted by the minor, might fatisfy the intcreft of the purfuer of the 
reduction, that the minor might not be put to reprefent the defunft, iVo- 
vember 168 3-, Cbrijiian Fleming and John Ker contra John Car/lairs. 

DCCVII. In a purfuit againft a minor upon his bond, the defender having 
"founded upon minority and leiion ; 

It was alleged *for the purfuer : That tho* the benefit of reftitution might 
take place in thines difponed, whereof a minor might have rei vindication 
nem^ as goods, lanos, &4:. • yet it cannot be efieftual againft fucceflbrs to no* 
mina debitorum for onerous caufes, as the purfuer is, bccaufe that would 
make a great interruption in commerce. 2. The minor being a merchant, 
and the bond granted in relation to trade and merchandize, he cannot be re^ 
ftored. 

jinfwered for the defender : Minority is exceptio realis competent to heirs 
againft fingular fucceflbrs : for otherwife the creditor would always aflign, 
4ind fo difappoint the benefit of reftitution in the cafe of the cedent's infol- 
'vency. Nor is the argument from the favour of commerce of any weight, 
iTceing aiSgnies reft f<K:ure upon the cedent's warrandice *, and the fame ob- 
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Jcftion might bemade if the cedent had difchargcd the l3ond before aflig- 
nation ; which difcharge would certainly meet the affigncy, 2. The defen- 
der was circumveened •by the purfucr's [cedent] in the ftating of their own 
accompts. 3. The bond was extorted by force, the purfuer's [cedent] having 
threatened to .put the defender in the correiStion-hwfe unlefe he (igned it. 

Replied iot the purfuer^ That the perfonal qualification of circumventi- 
on ufed 4>y the cedent, cannot be obtruded again ft the purfuer, who is a An- 
gular fuccelTor for onerous caufes. 2. The reafon-of metusy as it is qualifi- 
ed, is not relevant : for as the cedent might have ufed legal execution againft 
the defender, he might have threatened him with it. And tho' deeds done 
under the terror of legal diligence do not infer homologation, fo as to cut 
off the granter from his defences againft the debt, fuch fccurities are not 
null, nor inhvjufium metum^ and confequently labour under no vitiumreale^ 
which can overtake fingular {ucceflbrs for onerous caufes. 

The Lords founds That the qualification of circumvention was mly perfonal -^ 
and alfo repelkd the defence qf metus as qualtfiedy in fo far as concerned the fur-^ 
Juer a fingular fuccejfor j and the rather becaufe the cedent was fufficiently foU 
n)enty againft whom the d^ender mgbt have recourfcy November 1683, Ander- 
fon contra ^S^^TiQt. 

DCCVIII. In a declarator of recognition, at the tnftance of Sir John Hay 
of Muricj againft the creditors of Ogilvy of Murie, the Lords having, before 
anfwer, ordained the rental of the whole lands of Murie to be proven, to 
the efFed; they might know if the^najor part was alienated 4 and there be- 
ing a probation hinc inde led and adviftfd : ^mean time it being underftood^ 
that fome of the witnefies who had deponed upon the rental of the lands of 
Murie and pertinents, had not made diftind anfweps in relation te the lands 
oiMuriefide^ in fo far as they deponed, that they knew not what the lauds 
of Murie did pay of yearly xent, in rcfpe<9: they never knew them fct ; and 
it was notour to the whole country, that the lands ofMuriefide were fete fo 
that it appearing the witneftes did not clearly underftimd die import of the 
ambiguous term of pertinents -, 

It was craved in behalf of the Lady Ballegerno :ThA the Lords would 
allow her to prove the rental of Muriefide and Carcatbie^ which are parts and 
pertinents of the lands of Murie^ in Tefpedt ftie was minor, and lefed by the 
not probation thereof, and ought to be reftored againft any omtflion of her 
-curators, in not putting diftindt and particular interrogators to 4he witneiTes, 
efpecially in a contipetition with «an odious gift of recognition. 

Anfwered : Tho' minors might claim to be reftored againft alledgeances, 
or omiflion of competent alledgeances in fadl or law, qua tangunt jus tan-- 
turn privatum^ they have no fuch privilege in things concerning form of 
procefs, and order of probation de^riled for putting <rertain and fpecdy 
iflue to pleas, becaufe ea tangunt jus publicum^ which even by the common 
Jaw excluded the privilege of minority ; and if it were otherwife, no right 
would be fecure wherein minors have been concerned.: yea, their names 
might be ufed by others for quarrelling of rights. Again, with axs the pri- 
vilege of minority is much reftrifted : for the long prefcriptions before the 
adl of parliament 1617, run againft minors j and allihort prefcriptions fince 
then run alfo againft them, unlefs where they are excepted : they are alfo 
liable to be prejudged by the falling of efcheats after year and day, and by 
irritant claufes in charters vh non folutum canonem^ and perliaps certifications 
in improbations, or circumdudions of terms would be efFedual againft them ; 
nor if a curator fhould negledl to adjudge or apprife for his minor within 
year and day of other creditors, would the minor be allowed to come in pa^ 
ri fajjii upon an adjudication, without the year j and there is lefs reafon 

to 
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to allow a minor to impugn or quarrel advifcd dcpofitions of witnefles ; and 
tinclearncfs might always be pretended to colour re-examination and fubor- 
nation. And it were yet more ridiculous and dangerous, to allow the ad« 
ducing of new witnefles that were not in the firft diligence, efpccially pofi 
didicita t^JHmonia^ cither in iiJUem articulis upon which probation has been 
led, or direSle contrariis : but minors are fufficiently provided for by the le- 
gal recourle againfl: their tutors and curators, if they commit any thing im- 
proper, or omit what is pertinent* 

The Lords J upon confiaering the dcpofitions y thought that the nvitneffes did not 
under/land the import vf the word pertinents in the interrogator ^ and by mijlake 
had not deponed upon the whole fubjeSi ; and therefore ordained them to be re* 
examined more dijlin6il)\ without refpedl to the Ladys minority ^ which might have 
been reajvnably defired by majors as well as minors. And the Lords declared. 
That a witnefs having deponed to the forefaid general interrogator as to per- 
tinents, that nihil novitj he (hould not be re-examined, feeing fuch a one 
might have been inftrudted or informed fince his firft depofition. And tho* 
the Lords were generally of opinion, that other witnefles than thefe in the 
firft diligence, and examined, could not be allowed to be adduced now, they 
gave no interlocutor upon this point, in refpe(ft, upon the allowing of the 
re-examination without refpedl to the privilege, BaUegerno took up the re- 
dudion, upon which the whole debate as to the privilege was founded, and 
pa ft from the fame, November 1683, Six John Hay contra Powrie and Balle-- 
gerno. 

DCCIX. A minor and her curator having intented aSlionem tutela againfl; 
her tutor, and he having extrafted a decreet, flie raifed redudlion thereof 
upon minority, as being lefed by fome articles in the compt and reckoning, 
and the term aflligoed for proving the lefion being circumduced, the minor 
was again reftored againft the circumdudlion ; tho* it was alledged, that per- 
fons were put to greater expences in defending againft minors than againfl: 
others : and that the circumduction of terms concerns the method and or- 
der of procefs, againft which minors fliould have no privilege, November 
1683, Lady BaUegerno contra Lady Rofs* 

DCCX. One purfued upon his bond, alledged and offered to prove he 
was minor, and leled when he granted the fame, and he had revoked and 
raifed redudion debito tempore. 

Anfwered for the purfuer : That the defender's allcdgeance of minority is 
calumnious, as appears by his father's book, wherein the tinie of his birth 
is fet down, according to which the defender was five or fix days paft his 
minority at his fubfcribing of the bond ; nor can he deny but the book is 
the. hand-writing of his father, who died many years ago. 

Tlie Lords allowed a conjunct probation of the defender's age, and declared 
they would confider at advifing the import of the father's book, November 
1683, J^^^^ Ji^y contra Hugh Buntein. 

DCCXI. An heirefe who with her curators had intromitted with the 
mailts and duties of lands her father died in poflfeflk^n of, being married 
during her minority, and the hufljand having continued in pofleffion feve- 
ral years after her majority, and flie being purfued by the father's credi- 
tors on the pafllve title gejiio^ ftie revoked, and raifed reduftion intra anms 
utiles. 

Alledged for the creditors : That flie could not be reftored, or allowed to 
renounce, till her intromiflSons and her huCband's were refounded to the 
creditors. 

Anfwered: The hufljand^s intromiflions could not be charged upon her $ 
but he mull anfwer fbr it himfelf* 

Ddd Replied: 
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Replied : As maills and duties fall under an apparent lieir*s teftament jure 
^cpparentia^ fo the hufband's jus mariti is a legal aflignation, equivalent to a 
voluntary right from the wife, and mud be purged as her deed before {he 
can be rcftored. 

T'be Lords found the reply relevant^ January 1685, Mr. James JVright contra 
Ifobel Brown. 

DCCXIL The Lords fudained a minor's revocation intra amtos utiles^ and 
fufpenfion of a bond granted by hkn, as equivalent to a redudion, January 
1685. 

DCCXIIT. fFi/liam <>( Lamingtoun hcmg purfucd upon a contraft entered 
into with his uncle Robert^ whereby he was obliged to pay 600 merks year- 
ly to his ancle j he proponed the exception of minority and lefion. 

Alledged for the purfuer : The reafon of minority and lefion is only com* 
petent by way of revocation and redudion intra annos uciles j both which 
hath been omitted by the defender. 

Anpwered for the defender : The contrad is ipjb jure null without revo- 
cation, as l:)eing entered into by him without confent of his grandfather, who 
was adminiflrator in law, and in place of curator to him. 

Replied: Tho' a father be adminiflrator in law to his children, in place 
of curator, fo as deeds without his conient are null, that cannot be extend- 
ed to a grandfather, feeing it is ufual for minors to chufe curators when 
they have a grandfather, but not while the father lives, and a grandfather 
could not be liable for omiflions ; (b that he not being liable as tutor pajjive^ 
he can have no adive title qua grandfather^ 

7be Lords Joundy That the want t^ the grandfathers confent and fubfcription 
did not make the 4:ontraSi null ipfo jure, and repeUed the defencey in regard no re^ 
vocation or reduBion^was r^iifed in due timCy February 1685, Laird oi Laming* 
toun contra John Jolly arrefter. 

DCCXIV. One having raifed revocation and redudion, of a bond where- 
in he became cautioner in his minority ; 

It was alledged for the defender : That the purfuer had homologate, by 
purfuing and recovering a decreet againft the principal upon a feparate bond 
of relief, narrating the bond in queftion. 

Anfwered for the purfuer : The purfuit and decreet upon a feparate bond 
of relief, oh majorem fecuritatem^ cannot infer homologation of the debt. 
2. The decreet upon the bond of relief was procured before the revocation^ 
5vhich therefore cannot be faid to be pad from« 

The Lords repelled the defenders alledgeance^ and qualification of homologation j 
February 13. 1685, Fakonar contra 

DCCXV. Found that creditors of a minor might intra annos utiles intent 
redudion of deeds done by their debtor to his lefion in his minority, tho' he 
did not concur and revoke ; that is, perfonal creditors might reduce perfo- 
Tial rights granted by their minor debtor \ and creditors, by real diligence a- 
^ainfl a minor's lands upon debts conflitule againfl him, might quarrel his 
^ifpofidon of thefe lands, February 27. 1685, John Herbertfon contra ^Thomas 
Stuart. 

DCCXVL In a tedudion upon the ad of parliament 1621, againfl a mi- 
TK>r, of a right granted to his father 1 

It was alledged for the defender : That minor non tenetur placitare. 

Anfwered : It was dolus patemus et fraus to take a difpofition without an 
onerous caofe, pofl contraSlum debitum. 

The Lords fujlained the minor s defence ^ and refufed fo make him find cauti- 
on ^ which they thought to be difficult for a minor who bad his lands queflioned : 
but allowed the purfuer to lead a prohatim bfy witneffes^ to lie in retentis, which 

he 
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ie mrgbt ufe in tie dtfcuffing of the rtduSlioriy February 4. 1685, Gordon of Ft- 
<bil contra Fercher of Moonie. 

DCCXVII. In a purfuit at the inftance oi Harper ag^LindTIenry Hamilton, for 
I a fum in a bond by JoBn Hamiltony the defender's father, as principal, and him- 

felf as cautioner, cxprefsly declared to be for fhoes and books to the defender. 

Henry alledged minority and Icfion, and that he had raifed redudlion ex eo 
€apite. 2. That the father could not authorife the pupil. 

AtifiJoered : The ^oods were in rem ver/um to the minor, and he was fo- 
risfamiliate. 

The Lords found the anfwer relevant y July 1687, Harper contra Hamilton. 
DCCXVIIL A perfon having intra annos utiles raifed revocation and re- 
dudlion of a difpofition againft the receiver, without calling the party who 
had acquired the lands from him, and was in pofleflion, he thereafter com- 
menced a redudion of the fingular fuccelTor's right in confequentiam. 

Alledged for the defender : That he not being called in the firft redudli- 
on, the redudlign was not competent againft him, now that the anni utiles 
are expired. 

Anfwered for the purfucr:. The interruption of the prefcription of the 
^uadriennium by the firft redudlion muft be efFedlual againft all pretending 
intereft in the right craved thereby to be reduced. And the defender's ab- 
fence from that procefs puts him only in a condition to alledge againft the 
revocation and redudlion what he could have faid if then called and com- 
pearing. 

The Lords fii/iained tbepurfuers anfwer relevant ^ November 8. 1687, Belches 
of Tofts contra Calderwood of Pittedie. 

DCCXIX. A tutor having confirmed his pupils executors to their father, 
and having mifpent the eftate, they after their pupilarity raifed redudlion of 
the confirmation upon minority and lefipn. 

Alledged for the defender : There was no lefion by the confirmation, the ^ 

teftament being opulent, but only by the tutor's mal-adminiftration, whereof 
the minor will get relief from the tutor's cautioner. 

The Lords refufed to reduce the confirmation if the ejlate confirmed exceeded the 
Aefundt's debt^ December 7. 1687, taylors in Leith contra Tiennifiones. 

Thereafter it being alledged and proven, that the defundl's debt was three 
times more than the inventary of the teftament, the Lords reduced the con- 
firmation upon minority and lefion, and left the defender to recur againft 
the tutor's cautioner in the confirmed teftament, and his reprefentatives ; be- 
caufe, albeit executors are only liable fecundum vires^ the minors qua execu- 
tors would be liable to adlions, and put to charges, January 27. 1688, par^- 
tibus ut fupra* 

DCCXX. In a redCidlion of a difpofition intented upon minority and lefi- 
on, it was alledged for the defender : That he, befides the price mentioned 
in the difpofition, was obliged, for his own fecurity, to buy in a debt where- 
on inhibition had been ferved againft the difponer. 

Anfwered: The lefion muft be confidered with relation to the price, and 
no fubfequent right or debt can be conjoined to hinder the redudion \ be- 
fides, the purfuer offers to purge the ground of the inhibition. 

The Lords reduced^ June 1688, Sir David Tboires contra Tblquhon. 

MULTURES. 

DCCXXI. The late Marquis of Huntley having, in anno 1627, feucd out 
the lands of Stroan for a feu-duty, pro omni alio onere, &c. cum multuris in the 
tenendas ; Stroan continued notwithftanding to come to the mill of the baro- 
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jny, and /« anno 162^ the Marquis took decreets againll him for dbftnw^ed 
multures. In the year 1638 the Marquis feued the mill, with the multures 
of the lands ofS/rcan, per exprejfum^ to M^Pherjon of Ardbraylack^ who pur- 
sued Strean for abftraftcd multures. 

7 be Lords founds That the Jeu-duty pro omni alto onere, "with tke^laufe cum 

.♦molendinis, &c. tbo* in the tenendaSy did titer ate StroanV lands vfthe afiridlion^ 

Jeeing thereby the difponer having Jo feued them without referring the multures 

is prefumed to have difponed them ut optimas maximas. But they found the pur- 

fuer^s reply Mpon prefer ipt ion relevant y and that it began to run after the decreet for 

abJlraSfion in favours of the Marquis^ -and confequently to the furfuer. 

The defender having proponed interruption, by carrying his corns to fomc 
other mill after the faid decreet ; and it being controverted, if for making up 

Jxefcription, the pufAier muft prove, that the whole corns x)f the lands al- 
edged to be thirled for the fpace of forty years, was carried to his mill, f» 
as the abftrafting any part would make interruption j or, if it he fufficient that 
Tome corifiderable part of the corns yearly for forty years, was brought to that 
vmilL 

'The Lords ordained the matter of fadl to be tried before anfwer to this point. 

Thereafter the purfuer alkdged: That the defenders feu had fallen by the 
forfeiture of his fuperior my Lord Argyle^ to the Marquis of Huntley the do- 
natar, who had confirmed the purfuer^s feu of the mill in anno 1676. 

Anfwered for the defender : That he had alfo a confirmation of his lands 
oi St roan, with a novodamus from the faid donatar, prior to the confirmation 
of the puffuefs right of tiie mill. 

Replied for the purfuer 4 Before the confirmation in favours of llie de- 
fender, the Marquis promifed by a letter to confirm the purfuer's feu of the 
mill, containing the multures of the lands of Stroan, which promife was 
equivalent to a difpofition of thefe tnultures, which then flood in the Mar- 
quis's perfon by the gift of forfeiture. 

The Lords found. That the poflerior confirmation to the purfuer, thS with a 
novodamus, did only extend to the feu of the miU as the furfuer had right 
thereto ; and that the antecedent promife was not equivalent to a difpofition^ nor 
a modus habilis to convey the multures of the defenders lands, tbo the right cf 
them was ihen in the Marquis s perjon, December 1 . i68ij NtPherfon contra 
M^lntofh of Stroan. 

DCCXXTL Found ihat a prior feu of lands, for a duty pro onrni t^iv one^ 
re cum molendinis in the tenendas (for thefe words are never put in the dif- 
pofitive claufe, except where a mill is already difponed ) liberates from aftri- 
dion, altho* the purfuer had the mill difponed after the feu of the lands^ 
with the thirle-multures of thefe lands per expreffum ; and fince the feu the 
heritor and his tenants were in ufe to grind at the purfiier's mill, becaufe 
that -was mera facultatis, fo long as there was no compuffitor, or fentence for 
abftradled multures, January 17. 1682, Major Buntin contra Robert Boyd. 

DCCXXIII. Found that feed and horfe-corn pay no dry multure j bat 
that threfliing lot is not free (more than hynds bolls) tho* it be not grind 
iX. the mailer's mill x and found. That when ternd is not drawn or paid in 
ipfis corporibus to the titular or tackfman, but in money, it (hould be liable 
to multure as the ftock, March 1682, Dtifcii Braco contra abftrafters. 

•DCCXXIV. The feuars of the tenements of the burgh of Maybole being 
obliged in the reddendo of their charters, to bring all their corns, thoHng fire 
,and water within the town, to the Earl .of CaJJil their fuperipr's mill. 

The Lords found. That by tholing fire and water, only kilnrng and cobeling 
was to be underjiood, and w/ brewing or baking, {tld water ke tifedin thefe) 
M7id that therefore the feuars are not liable to pay multure for malt^ whether 

grind 
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^rwded-.or wigrmM* Akho' it was contended, That b^ thi^ meafts the Earr^ 
thirbgc would . he altogether difappointed, feeing a mafter that was* not a 
feuar or thirled, (for the whole town was not thirled, but only fuch of the 
inhabitants . as were my Lord's vafTah) niight make the malt, and the feuara 
i>uy:it, and ib be free. And tho' it was alledged. That in this circumftanti- 
ate cafe, where there is little or no growth, and malting not the trade of the 
ieuars, tboling fire and water fhould extend to brewing and baking ; and 
the defendera had no prejudioe by buying corn, and allowing to their mafter 
the advantage others get, by grinding at his miih But the Lords found, That 
tbo' the defenders might buy made malt^ and that they ought not to make it with-' 
fut the town^ »and ghen. bring it^ that being fraudem facere domino, yet this cau- 
tion was not of any import^ Jince it might be done by coUufion that could not he well 
difco^ered. Here it was reprefented, that the Earl's mill was very infuffici^ 
ent, March 1^82, Earl oSCaJJils contra heritors in Maybok. 

. DCCXXV. In a declarator for demolishing of a mill, as newly built up- 
on thirled lands, in prejudice and emulation of the thirlage. 

Atkdged for the deiender : That he as dominm of his qwn lands, might 
huild a mill thereon for grinding the corns of his other lands that were not 
thirled, and to ferve for out-fucken multure, which is the opinion of Craig^ 
lib. 2. dieg. 8. pag. 180, 186. and the purfuer had no more prejudice by the 
building of the mill upon the thirled lands, than if it had been ereded up- 
on *contiguou$ lands unthirled. 

Anfwered: The thirled lands not being difponed to the defender cum mo-^ 
tendinis^ he ought not to build any mill thereon, to give a colour or occafi- 
on for abftrading of multures. And by the cuftom of baronies, boufe-mills 
m6. querns are always brok<e. 

^R>e Lords fafiained the aafwer^ and decerned the mill to be demciijhed^ Febru- 
xy 1634, Patrick M^Dougal of Logan contra James M'Culloch of Mule. 

DCCXXVI. In an adion for abftraAod multortf^, founded on a thirlage, 
€on(litute by the purfuer's charter, the defender h^vjng alledged prefcripti- 
on of fi-eedom from the mill, and the purfiier replied on interruption s it ap« 
peared by probation led, that the defender, for the fpace of forty years and 
upwards, had gone very f^quently, withpvt being quarrelled by the purfu- 
er, to any other mill he pleafed ; and fometimes, but feldom, to that to 
which he was thirled. 

jilledged for the purfuer : That the depofitions did not prove forty years 
continued and uninterrupted freedom, fincethey avouch, that the defender 
catne fometiaaes to the purfuer's mill ;* gnd as fuch a. probation would not 
i«&r preibriptiwi of the thirlage, if intetrupted but by one fingle ad of go-^ 
il^g to another mill, no more can it make a prefcription pf immunity from 
an aftridion cooftitute by writ* 

,,%b€ Lords fmnd prefcrif^im of freedom proven for the defender^ March 4. 
1685, Tarfappie contra Pittendriecb. This appears to be a very irregular dc- 
^iion* 

: DCCXXVIL The charters of the little fcuars about Dunfe^ and the char- 
ters of the heritors of teneoients within the town, containing a claufe ob- 
liging them to grind fo much of their .corns at Sir James Cockbum their fu- 
]^rior*s mill, as (houkl fulElce for the fuftentation of their families, Sir James 
purfued both for abftradcd multures. 

Medged for the feuars of the out^town lands : That if they grind corns 
^. any milU they were content to grind lb much thereof at the purfuer a 
mill as {hould fuftain their families : but they thought not themfelves hin- 
dered, by the clatife in their charters, to fell their own corns and buy meaL 
And as by an aftridlion of grtLtia crefcentia et inve3a (which is a larger fcr- 

£ e e vitude) 



vit«ide) dodi^not liinder fdUng, bat only compp^nds what tholet fire and 
< water ; &r lefs can feUiHg in thia^cafe cf a Ici&r fervkude be underfiood a 
contravention of the claufe. 

Anjwered : If it were allowed to humorous peribns to' fell their own covna 
and buy meal, this would take off the whole <^e£t of thirlage ; and here 
the aftf idion is con£iderable» being of the iixteenth corn. 

JiUeJged for the feuars of the fown*tenementt: That the chafe could not 
oblige them, who had no corns growing, to buy corns and grind : but the 
meaning muft be, that if they bought corns^ they fliould prefer thdr fupe* 
rior's mill to another. 

Anfwered : The claufe aftrifting the fixteenth ^part^ which is ^more thaft 
^infuckfn multure, muft import an obligement to grind. 

Tie Lords founds That if the feuars who had m corns growing ^ Bought corm^ 
they ought to prefer their majlers mill j but that they might buy midl as they thought 
*fit^ December 1686, the Laird of CodUmm contra the feuars of the tene- 
ments of Dunfey &c. 

DCCXXVIII. The Abbot of Skoon having feued the mill with the aftri- 
•ftion of omnia grana cre/centia ufed and wont, after he had feued fome 
lands which at the feuing of the mill were in his own manfing and park-* 
iog. 

The Lords found tbefe lands. could not be repute aftrided, feeing res fua nemi- 
ni fervit. And for the Jame reafon founds That the fou^duty ^ twenty chal-- 
iiers 9f oatSy payable out of the feuars other tands^ was not liable to ^aflri&ion^ 
akhtf there was a corroerjkm in money at the 'oaffats option^ unUfsa cmtrary cu-^ 
fom was proven ; and that they ^would not require forty years^ but ajcompetent num-- 
ber of years J being only to clear the import of the claufe (f aJlriStion ufed and 
wont, February 2.<t6^» Lady tSancarracby feuarof the mill, «(V7/r^ Vifcount 
of Stormont. 

DCCXXIX. The^Lords impelled this reafon of aftriaion, viz. That the 
defenders had been in conftant dfe of coming to the purfuef s miH for the 
fpace of forty years, unlefs it were alfo alledged, that they and their authors 
paid the aftrided multures, or that there waa ibme fentence or other con« 
ilitution, feeing coming to a.mill,'and paying outfocken mulwre, is bat aSfut 
voluntatiSy December \i6'^6i Akxsmder Hamikm coptra Sir John Ran^ay. 

DGCXXX. In a declarator of the immunity of bear fold, and not grand 
: from a thirlage of grdna crtfcentia cnmium terrarum. 

Alledged for the defender : That the purfuer muft prove ffojkroi^ that for 
»the fpace of forty years, &c. regularly and openly the bear was fold with- 
«oat any multure exadied, and not boxtXy negafivi^xbox the multow of any 
bear fold was not eicadttjd, feeing the thirlage was conftiiuted fcripto ; althaT 
fuch a negative pr<!^bation were fufficient to hinder or cake off a conftituti*^ 
ton of thirlage by prefcription* 2. The pofleflion >of any fpecies^of grain con- 
•ftitute fcripto ought to preferve and interrupt. 

The Lords jiijiained the frfl alledgeance for the defender y and probation as t0 

/the immunity being ^y negative^ they ajfoflzied ftm the declarator y and found 

that the immunity wasytot prown ; and (o the feoond point was not confider- 

«ed« Itemy The Lords found. That the mafter's Mats, tuz. the Abbot's feu- 

duties^ in visual and borfe-corn paid to the Abbot (not bekig converted) 

\was free of multure. Tho' it was controverted by feverals, and not deter^ 

tmined, if horfe-coras, fpent upon labouring borfes^ihoald befoee, ^ne 13. 

tr688, feuars oi Gaitmilk miW^contra §c\x^s-6( Dun^ermUngy viz. Couotefs of 

RofheSy Lady Kinglafiey &c. The purfuer was Tbomfim of Mildeane. 

Thereafter, upon the J4th July t688, the Lords foond, That the ancient 
ibarony being now divided into many hands> (he decreed c^ abftrtdtion for 

^both 
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tHrth, fm refped of tht cooftkotion by writ) againft fereral o'ftlit litrltoit 
for diverfc years, did interrupt even againft the other heritors not contained 
in the decreets quoad barley. And the Lords inclined to iipd, That the ta- 
king new charters frooi the Abbot'a fucceflbr Lord Tweddak^ within the for- 
ty years, containing the general aftridion of corns of all ibrts, was an in- 
terruption of the freedom, tho' there was no ad or document of the pur- 
fuer heritor of the mill, but of the fuperior. And July 20. 1688, the Lords 
adhered to the (Nromi^otts interruption by decreets. Item^ Found that teinds 
not being deetma incbifa^ or conveited, or valued to money, therefore ought 
10 be free of multure. 

Tbisipradique. is not fo very clear. 

N O N-E N T R Y. 

DCX^XXXL Jo a declarator of non-entry, at the in!lance of the Marquis 
of ^eenjberryy as Lord of TortbarraJy agamft the Earl of jinnandale^ as hert* 
tor of the lands of — . 

Alledged for the defender : The faids lands, not being exprefsly contained 
in the purAier's right, they can only be claimed as part and pertinent. And 
iince the defender denies that they ar^ part of the Lord (hip of Tortborraf^ 
and afierts, that he and his predeceflbrs have ftood vafTals therein to the 
Xing for the fpace of forty years, the purfuer ought, 416 initio^ to make up 
iiis title, by proving that they are part and pertinent. 

Anjwered for the purfuer : The defender, if he controvert the purfuer*^ 
nght offuperiority, may difclaim it upon his peril. 

The Lords Jound the purfuer needed not frcw pert and pertinent^ hut that 
Hbe defender might difclaim on his hazard. The procefs not being defigned to 
take away the defender's property, in which cafe the allowance had been re- 
levant, but only for clainuiig the cafualdes of faperiority, where no other 
fuperior was competing, Febrvary 1683, Marqtus of ^ueenfherry contra Jn^ 

, Thereafter it being alki^ed for my Lord Amsandab : That the purfuer 
muft condefoend how long die lands have been in non-entry, and by whofe 
death, and imift cile.the apparent beir of the defund in initio Utis^ as pro- 
sper contradictor,- the defender being a lingular fuccefibr. 

Anfa>ered: The purfmr being a fingular fuccefibr to the fuperiority, he 
>«anooc know who weiv the vaflals that died lafl: veft and feized,which the de- 
fender may know by tiae Writs. And if he will condefeend upon the apparent 
beira of the vafial laft iofeft, the purfuer will call them cum proceffu. And any 
^pcrior may claim the retoured duties thirty nine years back, unlefs the vaf- 
^\ can inftrud how long the landa were full. 

The Lords gained proeefi% unlefi the defender will condefeend who reprefenft 
the perfin la/iinfeft^ to the effeB the purfuer may cite them cum proceffu, Febru*- 
ary 1683^ partibus ut Jupra^ 

D(X;XXXII. In a declarator of non-entry, at the inftance of the Duke 
•of Hamilton^ againft Mr. John EBes of EMefim, for maiHs and duties fince the 
Tailing df the procefs lAthe year 1672, and the retoured duty in the year 
»i.66ow 

Alkdged for the defender: The lands ire-fuU, 1. By infeftment upon a 
charter granted by the ufurper ; 2. By a charge of horning given to the 
Puke by the defender upon an adjudicaiion. 

Anfwered : i. The charter from the ufurper cannot defend after the King'a ' 
reftoration, when the Duke of Hamilton is reftored to the fuperiority, which 
was takm away by the Englijb. a« The giving of a charge of horning is not 

relevant, 
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^elevaitty urilcfs a charter and a year's ddty 4iad been therewith offtnS^ 
without which the fuperior was not obliged to enter the defender. For cbd 
refer?ation in the ad refciflbry of all rights and infeftments granted by the 
xifurper, is only to be underftood of rights of lands held immediately of the 
JCing. . • . . 

The LorJs repelled the alledgeances in refpeS of the anfhverSy March 1684, 
Duke of Hamilton contra Mr. John Elies ofEliefion. Here the Duke did not 
fufpend the charge. And tho' when a year's duty is not offered with the char*- 
4er, it (hould not hinder the caibalties of the ward of marriage to fall to fhe 
fuperior, as was found in Milburn*s cafe, that being the rtddmdoo^ a ward^ 
holding: yet maills and duties in a non^entry feems to be oapfa pceme iot 
negledt, which is lefs favourable. 

DCCXXXIII. In a purfuit againft a debtor lor the annualrent of an heri* 
table bond, whereupon infeftment had followed. 

Alkdged for the defender*: That the lands out of which the annualrent 
is payable, are in non*entry fince the death of the iafl vaflal, and the fimple 
non-entry of annualrent vaiet Jdpfum^ and muft <x)mpeQfe the purfuer'» 
flaim. 

Anfwered for the purfuer : The annualrent k declared in the bond to be 
due and payable to the creditor, as well not inf<^ as infeft. 2. The infeft- 
ment of annualrent being holden blench for a peniiy^ nothing is due but the 
blench-cj^ty before declarator. 

Replied : The claufc for payment of the annualrent to the creditor, a» 
well not infeft as ii^fcft, takes only place before infeftment follow. " But if 
the vafTal lie out after infefonent, the land or annualrent ought to be in non- 
entry, fltnd the non-entry xiuties will . compenfe the annualrent quoad valet 
fetp/um, even before dedapator. 

The Lords founds ifbat the perfonal oblige ment to pay annualrent tt> the credi'^ 
tor^ as well . not infeft as infeft^ t9ok place iabb after and ^before infeftment^ and 
the purjker migift crave^payment fwitLout entering cr infeftif^ timfelf^ in the an-^ 
nualrent : and founds That the non-entry duty of thii annualrent was miy the 
blencb^uty till declarator ; and xefolwdelo decide fo in^ali time comiing, March 
1685, Martha Lockbart 4nd Henry Dougli^ contra Earl of Roxbur^. Btrt 
here was no. lingular fucceflor m the fuperiority, ugaihft whom d>e ^erfonat 
obligement to pay would not militate. • 

DCCXXXIV. In a fpecial declarator, -at the inftanoeof the Duke and 
Duchefs of Hamilton^ againft Lady Cailenderjto whom, as liferentrix of the 
IfindS'Of Mumre/sj the tenants had made payment bona 'fide. 
^ Ailedged for the defender : He could not be liable as intromiitter, in re- 
fpe<Jl the Duke, as a^arty engaging for her, and eonlenting in her contrail 
•of marriage, and one at whofc inftance execution vwaippointed to paft, was 
bound lo have fccn her ftifiiciently fecured in. die jointure-lands by a pu- 
blic infeftment, efpecially himfelf being fuperior. Rit the purfuer may re- 
cur againfl:, and recover payment from my Lord ^/toifir's heir, who is li- 
able to the defender in warrandice. f' 

Aipmred : The Duke is but a bare confenter in a contract of marriage, * 
which he with other relations fubfcribed for decency, without defign to pre- 
judge any rights in their own perfon. 2. The Duke is but a confenter 
with, and on the part of the defender, as to her obligement for the to- 
cher I and fo his confent cannot be obtruded as to any obligement perform- 
able by the hufband. 3. The claufe ordaining execution to pais at his in- 
ilaince cannot make him liable to do diligence. 

^ The Lords decerned ; and declared the non^entry fince the citation in the gene-- 
ral declarator^ to b( the full maills and duties^ and repelled the defences proponed for 

'the 
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^tte I^adt Caflcndcr ; md Jmnd^ 1I%ai bir dferittg d dbarfer with a cofftp^tiofr^ 
^6uld mtjlop the nm^entry 5 becaufe the Duke was not obliged to [receiye] ber^ fhe 
Knot being the vajfal^ but in the cafe (^ ^i Jmgular ^ueceffor^ December i i686> Duke 
of Hamilton - contra Lady Calknder. 

Thereafter it was alledged for the defender : That tny Lord Linlithgow^ 
the heir of line, was iiot caHedi iror any decerniture again A him. 

Anfwered: There was an execution againft the heir of line, which had 
6tUeii by, ^d: is now produced ; and the purfuer may extradt a diAind de-- 
creet againfl him when he pleafes. And in the cafe of the Marquis oi^eenf- 
:i(^iTf^:ODntra Earl of yinnandalej February 1683, the Lords fuflained a decla- 
Tator,. tho: the heir was not called, but only the heritable poffeflbr; be- 
^ess here the lands are tailzied to the Lord Callender^ who is called and 
decerned. 

Replied? By our <:onftant pradique the heir of line is called in* non-entry ; 
and the cited deciiion hath a fpeciality. 2. My Lord Linlithgow'^ name is 
Jtcored in the fummons, and fo no decreet can follbw thereon. 

The Lords found the decreet nuU, Jiily 1687, Duke of Hamilton contra Lady 
Calknder. 

DCCXXXV. In a procefe zgpn^^ Seof of Bonningtouny at the-inftance of 
Enterkin^ vfko^ as ShenfF-deputc, hid* given infefcment to the defender, 
conform to a pivecept ^f the chancery upon letters of relief, for the entry 
and non -entry duties. 

. Alleged for the defender : Thefe duties are pireilimed to haVe been paid^ 
feeing the precept bears a claufe capiendo^ fecuritatem^ &c. and no fecurity is 

produced-. . r ^ 

' Anfwered for the purfuer : They are prcfumed' to bd full refting, unlefs 
a difcharge be produced; and de fa&O the purfuer took the fecurity for 
ihem, becaufe he knew they wete <i!fi^|V&;9i\/»W/V which is Securer than a 
b4nd. 

' The Lords inclined to fufUtn the defence^ unlefs it were convelled by the defend- 
ers oatby February 1 687, Enteriin cotlt^a Scot of Bonningttmn. 

DCCXXXVL In a declarator of non-entry againft a comprifer, it was efU 
ledgedfox the defender, That he had charged the purfuer to enter him, and 
he fuipcnded ; and the land muft be repute full fince the charge. 
; Aajwered : The defender oUght to have ofiered a charter, with the bygone 
feu-duties, and a year's rent as a cotjipolition. 

The Lords found the a9^werfrelevant^]^\y 1687, Laird of Powrie contra Mar- 
garet Smithy G?^. 

EKXXXXy IL In a declarator of non^entry, at the inftance of the Earl 
of Marfhull <xmvc2L, G<irdm of FechilL 

. It vi2iS.4i^ledg9d.fox the defender : That he was only mediate v^fTal to tho 
purfuer, and immediate vaiTal to my Lord Forbes^ who. was not called. 
; Angered: If the/detender coptrdvert the purifier's right of fuperiority, 
be mtift difclaim* . ; -. . . i : .1: . .; [ 

. 'The: Lonls found the defender obliged-eitber to ackhbtidedge the purfuer for its 
immediate fuperior^ or to difclaim upon his hazard^ February i688)£ar) of Mar-- 

^all cam^ G^don of FifchiiL 

. . .. • . ' ' . • • • ♦ 

i : O A T H s. 

DCCXXXVIII. A pMmife of payment being referred to the defender^ 
oath^ and ht having deponed non memiaiy the Lords held him as confei^^ 
iiDleis be would be pofitivc;before ettrading, it bieirig fo&um proprium with*- 
in twoyeara, iSf^iAzrv ^682, coaitsi Littleg4ll. 

Fff DCCXXXIX. 
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DCCXXXIX. In ifli iiurfaic at thi taftance of AjrVferrm agalnft the Lord 

. Bargeny^ witnefTes bein^g adduced upon commi^Iioa^ for proving that my 

Lord fet lands to his tenant, whofe depofitions the comniiiiioaer delayed to 

give op to the party \ he craved my Lord's oath of calumny upon the al- 

ledgeance« 

Jnjwered: An oath of calumny fuper faSio proprio is in effeft an oftth of 
verity. 

The LA)rds ordained the oath <f calumny t^ be ghen, February iCS^^Kilierrmg 
.contra the Lord Balgeny. 

This feems irregular, feeing th^ witnelTes depofitions and the oath»migbt 
clafh. But the party fufpedting the witneiTcs depofitions did npt proiw for 
^Im, he was willing they ihould be fupprefied, and kept up by the com*- 
miflioner. 

DCCXL. One having got a difpofition of ibme goods and iurniture, and 
the difpofition being borrowed up out of a procef^ by the difponer's re- 
lidt, and Hie pretending that it was loft, the party purfued for damages, and 
.craved he might be .flowed to prove the, quantity. and kind of goods cx>n* 
tained in the difpofition, by his oath \n Ktem^ feeing they confifted.of many 
particulars, which he could not other wife prove. 

The Lords allowed the juramentum in litem as to the quanti^^ rejerving tQ 
the defender his defences^ competent againft, the difpofition^ arid agnin/i the value and 
price of the goods libelled^ February 1684, Dougal contra, Murdoch. 

DCCXLL The Lord Hutherjoord beiiig' holden as confeft, and reponed 
by way of fufppnfion on this reafooi That be was out of the kingdom ani^ 
mo remanendi^ and fome other reafons, a hew term was afiigned, and a com* 
mifiSon granted to take his oaths but before the day in the commifilon 
came he died: upon which the charger craved hplding the defundt as con^* 
feft, feeing he had dot deponed n^iAi'^i and the prcfumpttve acknow-* 
ledgemcnt mart hold. ^ 

Anjweredfor the now hovA Rutherfiiord i That the reponirig his. brother 
to oath put him in the fame condition he was. in before, the decreet hoid-» 
ing him as confeft ; and therefore the charger muft prove his oath. 

The Lords, before- anfwer^ ordained the interhcuU^r to *be feen^ nobether he 
was. reponed, ex p^Kvftoputg^ bis contumacy ; iuivrhidh cafe it appeared juft, 
that the p^r^y not, having, deponed conform to the faculty given him, the 
- prefumptive confefiion {hould ,hold as probation, ^aihil his beirs and exe- 
cutors : or if the deoceetwais turned into a libel, upon fome nulUly or infor- 
mality, in which cafe the contrary appeared juft, January 1686, Mi*; 'Edwar4 
Wright Advocate., c^ntrff' Lord Rutberhord. And it appearing, j that lihc rea- 
fon of reponing my Lord was an objedion againft the executiotis, the Lordt 
found the prefumptive con^effion did not nuHtat-e agai^ the ikjmde^s^ February 

1686. ^/W(fN0. 743. .... ..:.', 

PCCXLII. In a puffuit for re-delivery «f ,thc purfifm-'s vrateh, it being 
referred to the defender's oath, that he got fuch a watch from the purfuer^ 
be deponed, that he got . the waK:h \o give a waAiE^-maker to help it» whom 
he faw. deliver it.b^ck to. the purfuer. 

The Lords repelled the quality of rt-delvoery^ and ordained the defender U 
prove it as a defence ^ July 1687, Mr. James Boyes zonxxz jUbercromby^ 

DCCXLIIL The defender ki a fofthc^ming having fufpended a decreet 
holding him as confeft, and the charger not having infifted, the fufpender 
died (bene years aftert v^itiiout craving to he reponed*; and the deiender'^ 
l^irs being purfued, they craved to bo. reponed againft the £dd decreet: 
which the Lords refa fed,, feeing now the charger had loft the benefit of* 
the defund's oath, as to what he vitas debtor in (he toxie of the carrdftment ; 

. '. and 
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and there wa$ ho nulfity in the decreet, February 168^, Craick of Stewarton 
contra WilHam Wiljm. ViJe No. 74 1 . 

DCCXLIV. A trunk being proven to have been ftollcn, the owner 
was allowed juratnentum in tifem^ but was not allowed to fwcar as to bands 
and writs he aliedged were in the trunk, February 1688, M^Pberfon contra 
Aucbhffin. 

DCCXLV. A debt purfued for being referred to the defender's oath, he 
fwore with this quality, that as the purfuer's cedent gave him goods, fo 
he thereafter gave the cedent goods. 

The Lords did not fuftain the quality in the oath as a ground of com* 
penfation, nor yet as payment, feeing the deponent did not fay, that the 
goods given to the cedent were in fatisfadion of the other goods, and now 
the cedent was bankrupt, November i6Sy^ contra yobnJioun*s 

taffigney. 

DCCXLVL In a purfnit at the inllance of fbomfim, againft the Duke of 
MamilMn ttpon a precept. 

j^ledged for the defender : That the precept was null, as wanting writer's 
•name and wknefles, * and not holograph. 

Anfhi^ettd Ibr the purfuer : That he offered to ptove the fuUcription by 
the Dufce's oath^ . 

And the Duke having deponed, that the fubfcription was not his hand* 
writ, to the beft of his knowledge, it Was alkdged at advifing, that the oath 
was not pofitive, but only an oath of credulity, and that the precept could be 
adminiculate by other papers produced by the defender, which imported a 
homologation of the precept. 

The Lords found the oatb^d admit of no other probation^ June 9. 1688, Mr. 
William Thomfon's daughter contra Duke of Hamilton. 

DCCXLVIl. Found diat as a hufband could not be prejudged by his 
Wife's oath > neither could be be priejudged by her being holden as confeft, 
July 1688, Urqubart c6ntra Nairn. 

DCCXLVIIL A father-in-law being puffued for his daughter's tocher of 
%o6o merks, he proponed compenfation on the delivery of certain goods 
and cattle, eftimated to L. 400, which he offered to prove by the purfuer's 
o&th ;. arKl'the purfuer f having deponed] that thefe goods were gifted to him' 
by the defendei*. It was objeded by the defender. That the quality of gifting 
was extrinfic and improbable ; becaufe debitor non pr^fumitur donare : and the 
goods were of value above what is ufually gifled among fuch perfoiis. 

The Lords Juftained the quality as intrinficy July 1688, Forbes of SkelUtof 
contra Duncan Scbaw. But this was afterwards (lopped, 

PATRONAGE. 

PCCXLIX. A patron having prefcnted within fix months a minifter, 
v^fho was habite and repu^ fufficient for literature, but who after fix months 
was refufed by the bi(bop, upon information of fome fcandal, whereof the 
patron was ignorant ; he, the patron, upon the biQiop's refufal, claimed the 
privilege to preient another after the fix months* 

Alleged for the bif^p : That the perron's power of prefenting was con- 
fined to (ix months, after which there was a jus devolutum. And the aft 7. 
Pari. I. James VI. whith dates the cafe of patrons prefenting twic6, con- 
&ies both to fix mont)». 

Anfvoered for the patron : By the aft of parliament the bifliop has the 
jus Jevfibaum^ if the patron negleft te prefent withm the fix months ; but fo 
it is, the patron here^ did prefent d^iio^ tempore, and could not prefent an- 
other 
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other the the1)i(liop had reje£ied the former : <b that what part of &e Hx 
months was loft by the bi(hop's delay» cannot foe imputed to the prejudice of 
ihe patron. 

The Lordi ordained the point to be debated in praeientia, Laird of Afpkgirtb 
contra Archbiftiop oiGlafgow^ December 1682* 

DCCL. The town of Dundee h^w'm^ made a foundation of a ftipend for 
a fecdnd minifter there, the Earl q{ Lauder date ^ Conftable o( Dundee^ claim* 
ed the prefentation as patron of the church ; becaufe tho' in ecclefia nm pa^ 
tronata dos^ fundus^ or confiruSio adificti^ founds a right of patronage ; yet in 
ecclefia patronata^ the old patron is to be patron of the new eredion, unlefs 
there be a right af patronage referved in the mortification ; efpecially fee-* 
ing there is but one church for both the firft and fecond minl^^er. 

Alledgediox the town: That. they, as founders of the feccyid minifl^r's 
maintenance, are founded in law in the right of prefentation, unlefs they 
had difpenfed with it. And by the canon law there might be witbipa matrix 
ecclefia other fuccurjaUi^ or auxiliatrices ecclefia haying diftifid): patrons from 
the mother-church ; and if it w^re oiherwife, :the mortifying. o| ftipends to 
fecond minifters would be difcouragtd : befides, it appears frot]i/^eral pre- 
fent^tions iixty years- ago, that the town of DunMe were in ufe to present the 
fecond minifter ; and it did not appear, that any was ever appointed by the 
Conftable. • , . ^ ; 

T^he Lords declared the file right of calling the fecond mnijlef t0. . belong to 
the magijlrates of the town of Dondte, January 1:683) town oS Dundee con* 
tra Earl of Lauderdale. . . 

POINDING. 

« 

DGCLI. A creditor being about to poind, entered, in a cqtniijtmlng with 
the debtor's wife, (himfelf bebg oist of the wajr for fear pf caption) wh^ 
gave the creditor a bond due to her huiband s but he refolved to try the 
fufficienoy of the debtor in the "bond, before he wo Aid takp it off for pay- 
ment, and upon trial returned the bond ta the/^ife, and then immediately 
executed his poinding. The debtor Whofe goods, were poinded, did there- 
upon raife an adion of fpuiizie, upon this ground, That the poinding was 
execute before the treaty of communmg was faifly given up, whereas it 
fliould have been delayed for fome fliort time aftfcr ' the CQmmUning blew 
up, that the debtor might have taken fome other courfe for fatisfying the 
debt, and preventing the poindi4ig s v/hich is prejudicial and d^radive to a 
merchant. 

Anfwered: That a friend of the debtor's haviag fignified his willingnefs 
to make over to the creditor the- right of a bond, in fatisfadlion of what was 
owing him, who remitted to his writer to expifcate the condition of the 
debtor in the offered bond, g(nd he having reported that thehond was not 
fufficient, the • creditor wps not obliged to ftop execution of the poindings 
and allow rthe debtor an opportunity to pack up his goods ; efpecially thor 
defender .Wmg informed, that the purfuer had onade :a difpofition of . all hia 
goods to other creditors, or perfons . m tpuft. 

. 7be;Lords^ iKfore^nfiver^ alkmfidtbe purfuer and Ust^wife toJ^qn^uf^m the 
quantity and value tf the goodt poinded^ *(in refped it was i^lledged, that fome: 
goods wer^ taken away t]^t were not contaioed in. the execution of poind- 
ing) referoing the mcdtfication of all to the Lordsy March 1^83*. Kei^h cbntrft. 

WfUiifm P^Uoun merchmu- 

DCCLIL Found that .where ftacka in yards, or wine in cellars are poind-* 

^ by fymboU, thp' thefe}cecution*beaci(bat the whqlQ quantities wore»poind^ 

^d^ 
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tdy\t is only effectual in ib far as lAay ahfwer fo the gronnd of die 'poind- 
ing, and the fuperplus doth not belong to the poinder> but he ir liable to 
the other creditors for the value thereof, uniefs the ftitajeft be ^nicum sor^ 
pus^ as a horie, or piece of coin that could not conveniently be ^divided. 
And the other creditors may poind the fuperplus goods after the g^ocmd of 
the firfl: poinding is fatisfied. And found that a creditor who had a: warrant 
for poinding, not having made ufe thereof, but only arreted in the firft 
poioder's hands, a third creditor poinding after the arreftioient, was . prefer- 
able to the arrcfter, as having ufed the more habile diligence. For the po^^ 
perty of the fuperplus not being in the perfon of the firft poinderby fymbol, 
he could not be debtor therefor, and fo the arreilment took no eficift $ efpe-* 
cially the goods having never been altered or removed out of the cotfimon 
debtor's cellar, January 1684, ^obn MaulzvA Sir James Dick contra Mar-* 
garet Hay. Fide No. 862* 

DCCLIIL Found that where two perfons poind fymbolically by rips of corn, 
the poinding firft confummate by calling, thrbfbing and meafurin^,' thb^^the 
other was firft inchoate by poinding a rip of corn, and an execiitionr of poinds 
ing bearing, that the goods were apprifed on the lands (without mention- 
ing the words on oath) was fuftained, in refpedt it bore, that they were appri*« 
fed at the marketer ofs upon oath, N^hjember 16%^^, Patrick zuAJolm Hay 
contra Stracban and the minifter oi Dunk)^L Here it was debated, if poind- 
ing for the mafter's debt, before the term of payment of the tenants rent, 
could be quarrelled by another creditor of the mafter's ; tho' it might i)e 
ftopped by the tenant : and if Whitfunday was not a legal term after which 
one might poind to coniplete his diligence, tho' he leave, the corns in the te- 
Bants hands till the conventional term of Candhmafs^ as one may take a de-^ 
creet declaratory, to make forthcoming at the term. Vide No. 756. . 

DCCLIV. Found that where a creditor's nK>ney is iafFeded by arreftmcnts^ 
he may raife a multiple^poinding in the debtor's name, ^and the debtor can* 
not difclaim it, January 1687, Sowton contra Smeatofiy &c. 

DCCLV. In a poinding of the ground for feu-duties, at the inftmee of 
the Earl of Pannrnre^ as hoiA of erection, againft the vaftals of Jbtrbro- 
tbock. « 

Alledged for the defenders : That this manner of execution isonly compe* 
tent to fuperiors; and by the adl ro. Pari 33. the fuperioritics of church- 
lands is annexed to the crown, and the feu-duties only are referved to the 
Lords of erection till redeemed by the King. And the execution by horn^. 
ing and poinding appointed in that ad, is not real execution contra fundum. 

jinfwered : As the feu -duties remain with the Lords of ereftion as for- 
merly, fo the feme execution is competent for thefe as before. 2. An afligney 
to feu-dies may poind the ground in his cedent's name, muito nagis may the 
Lords of eredtion, who are af&gnies by refervation, poind for theirs, Jufy i S. 
1688, Lord Panmure contra vafials of Aberbrothock. 

DCCLVL Mr. ^homai Skene having execute a poinding for the iaft year's^ 
rent due to the mafter by his tenant, he gave in a bill to the Lords craving 
the ufe of the debtor's barns for threfl^ing the proof and ftock. 

Anfwered: i. The poinding was incomplete, in fo far as the ftacks were 
Dot caften to proof, and threfhed and meafured in prefence of the meflen^ 
ger, which ftiould have been done. . 2. Debtdrs are not bound to give their 
barns for threftiing the proof, which may be done in the yard ; and ao 
cording to the proof caften and meafured upon oath, the creditor muft take 
the ftock more or lefs, and may ftack it in the yard, or carry it away at his 
pleafure, which is the common cuftom. 

G g g Replied: 



. ■Meplinlt'- The debtor ought to alldW the ufe of his bams, in fo far as they^ 
ipe?!riot ncccffary for his ovvn- ufe j bccadfe malitiis nm eft indulgendum, 
2. Seeing the a^ )0f poinding corns by rips may require fcvcral days ta 
cbwbplete it, the creditor may prepare the way for it, by getting the barns. 

The Lords isvived to advife the point, whether the tenant, debtor, was obli- 
ged to ^rnifli his bams, in refped the execution produced bore only poinding 
at the crofa ; and therefore found, ^hiU the execution of the poinding was not 
complete^ and that the creditor fhouU not have flopped there ^ hut gone on mithout 
dtian ta complete all the jolemnities of cajiing^ p^^ffi^g ^^^ wea/uringy &c. which 
fftigbtifave'heen expede in a competent time of one or more days^ as the affair requi-^ 
r«L' November 1688, Mr. Thomas Skene Advocate, contra Lady Carloury. Vi^ 

PRESCRIPTION. 

• • - • ■ 

*DCCt/VIL It was debated hue not determined, if an unregiftrate fcifin, 
wladcb h null by ad of parlbtment quoad lingular fuccelTors, might be a title 
of i valid prcfcription, as a writ wanting witneffes, or labouring under fome 
other inuUiiy, .might be, November 1681, Powrie contra Lord Balmerinoch. 
\ J£)GCLV11L In a pUrfuit for teinds, at the inftance of Co\onc\ ff^tfoord^ 
agadb^ Lord Kilnmmocky the defender objedted prefcriplion. 

Anfwered for the purfuer \ That he was not "oalens agere^ in fo far as he 
was'baniihed the kingdom during life, for adhering to the King's fcrvice, 
and aflauking Dcrijlaw at the Hague in Holland. 

Replied: TFho' the exception of non valens agere be fuftained, as interru-* 
ption. of prefcriptian m the cafe of forfeiture, where the parly could not 
claim his right, it were a dangerdds preparative fo fuftain fuch a thing in this 
cafe; where procefs might have been interned in the name of the purfuer 
hiofifelf tho' baniflied, or in name of his fadtors. And iny Lord Girlie's cafe, 
which is more favourable, requirfed an aft of parliament 5 and the fame 
point was repelled in the year 1678. 

• The Lords having confidered the circurnjlances that Colonel Whytfoord was then 
in, during the late troubles^ they Jujlained the interruption of non valens agere, 
Jamtary^i. 1682, Colonel Whytfoord contra Lord Kilmarnock. 

Thereafter the purfuer contended : That interruption muft be fuftained 
in hiG favours from the year 1638, feeing he was in the King's army in £»- 
glandii and fo ai/ens reipublica caufa^ which the Lords repelled, becaufe he 
might have afligned or purfued, notwithftanding his being in the King's 
army; 

* DCCLIX. One being purfued upon a written contraft of viftual, for the 
Agreed price of the number of bolls therein mentioned, and die feller ofFer- 
ihg to prove delivery by witneffes. 

Alledged for the defender : Five years being elapfed fince the bargain, it 
is preicribed quoad; modum probandi by witneffes* • 

Anfwered: The five years prefcription concerns only bargains without 
writ. 2. Tho' writ regularly is not taken away by witneffes, yet the deli- 
very of viAual may be proven by witneffes to take away a written oblige- 
ment to deliver. 

The Lords inclined to find, that the probation by witneffes did not pre- 
fcribe in five years. But the decifion of the point was waved, in refpcS the 
delivery of the viftual was confufedly infinuate by fome receipts of the ikip- 
per: and the witneffes would but adminiculate the writ, March 1682, South-^ 
ejk contra Reddy and Sim/on. Fide No. 760. 

DCCLX. 
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DCCLX. One having writ to a young man, defiring him to come and at- 
tend his fon, and he (hould have 100 mcrks of fee, and the faid perfon ha- 
ving accordingly fcrvcd five years, he purfued the writer of the letter for 
the 500 mcrks. 

Alkdged for the defender : That fervants fees prcfcribc in three years. 

Anjwered : The purfuer doth partly prove his claim by writ, viz. the 
letter. 

The Lords found the libel relevant to be proven onhf fcripto vel juramento, in 
^efpeSi it is ujual for mafters to pay their fervants yearly without receipts j and 
there was no writ after the fervice acknowledging the fee to be retting, No^ 
vember 1682, tutor of Craigyvar contra Mr, James Gray. Vide No. 759. 

DCCLXI. A baron having feued a piece of land cum molendinis et muU 
turisy and thereafter feued a mill with the exprcfs aftriftion of the multures 
of thefe lands ; and the heritor of the mill having poffelTed the aftrided 
multures of thefe lands for the fpace of forty years and upwards, he purfu- 
ed the fcuar of the lands for abftradJcd multures. 

Alkdged for the defender : That his right to the lands cum molendinis^ was 
anterior to the purfuer's right to the mill. 

Anpivered for the purfuer : That he hath prefcribed a right to the aftri- 
dion, by forty years uninterrupted pofliffion. 

Replied for the ddfender : The feuaf of the land having granted a tem- 
porary bond of thirlage to the purfuer's author, obliging himfelf to bring 
his corns to the mill during his life, thefe years ought not to come in cvm^ 
futo to make up prcfcription, feeing, during that ipace, the feuar of the 
land was not at liberty to go elfewhere, and fo could not be undcrftood to 
have voluntarily acquicfced to, or acknowledged the purfuer's pofterior right 
of thirlage. Again, the poffeffion ought to be afcribfed to the bond as the 
proper title, and not to' the infeftmcnt in the mill : befides, it is offered to 
he proven, that the purfuer's author had made ufe of the bond, and the bond 
being only a temporary right, could not be a title of prcfcription, 

Duplied for the purfuer : That he denied any fuch bond was made ufe 
of, and ejlo it had, his poficflion ought to be afcribed to his infeftmcnt, 
which was the more fovereign title. 2. The purfuer being a lingular fuc- 
ceflbr to the receiver of the bond, and the bond not being tranfmitted, or 
made over to the purfuer, he had no other title but his infeftmcnt, to afcribc 
his polTeflion to. 

^ihe Lordsy before anfwer^ ordained trial to be taken^ in what way and manner 
the bond was ufedy and by which of the purfuer s authors y.Deccmher 1682, Gor* 
don of Midftreath contra Rofs of Ti/lifnaught. Vide No. 763. 

DCCLXIl. In a putfuit at the inflance of the executors of the late Bifhop 
of Gallonvayy for fome teinds whereof he was titular. 

AJledged for the defender : That five years being elapfed (ince the teinds 
purlued fell due, the libel is not relevant unlefs it be proven by the defend- 
er's oath, that thefe teinds are refting, conform to the late a<fl of parliament 
concerning the quinquennial prcfcription of the minifters ftipends. 

Anjwered for the purfuer : The faid adt concerns not the revenues of bi- 
fhops, but only the ftipends of flipendiary minifters of the inferior clergy, 
upon this prefumption, that the latter having fmall provifions, will not pro- 
bably let their ftipends lie long over unpaid ; but that the teind belonging to 
the Bift)op as patron, would no more prefcribe againft an ecclefiaftic than a- 
jgainft a laic titular. 

Replied: The^rent of any benefice may be called a ftipend ; and by the 
aft 20. Sejf. 3. Pari. i. Charks IL poinding for minifters ftipends is appli- 
cable to any ecclefiaftic benefice. 

The 
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The LorJs fu/iained the anpwer made for the purjuer^ March 1683, execu- 
tors of the Bifhop of Galhway contra John Harries. 

DCCLXIII. A fuperior having feued (bipe lands to one who continued 
thereafter to come to the fuperior's mill for eight or ten years, and having 
after thefe years feued the mill to another, cum mukuris Jolitis^ &c. The 
iirft feuar continued to go to the mill, and to pay infucken multures fen* the 
fpace of thirty four years 1 whereupon the heritor of the mill raifed a de- 
clarator of thirlage againft the heritor of the lands. 

jilkdged for the defender : That he had his lands free, and the purfu- 
«r could only lay claim to thirty four years poileilion of aftrided muk- 
tures, which is the age of his title to the mill, and could not make up pre- 
fcription. 

Anfwered for the purfuer : That the years of his author the fuperior^s 
pofTeffion muft be reckoned to make up the prefcriptioni and accrefce to the 
purfuer. 

T^he Lords found. That the right and pojfejion of the fuperior y the common au^ 
ihorj was to be conjoined to the purfuer' s rights to make up the prefcription of jor^ 
ty years \ and declared the defender's lands to he aftri^d t^ the purjuers mill^ 
December 1682, htFherfon contra M'htojh of Strean. Vide No. 76 1. 

DCCLXI V. Found that a bargain of vidual not conftitute fcripto, pre- 
fcribes in five years qutfad the manner of probatbn by witnedes ; and that it 
is not relevant to prove the delivery of the victual jurament^^ unlefs it be 
likewife referred to oath, that the price is refting owing, January 1683, iVtf- 
tbaniel White againft James Spence. Fide No. 759. 

DCCLXV. A debtor by a bond purfued at the inftance of an afCgney, 
•proponed compenfation, upon his having alimented the cedent feverai years 
before intimation of the purfuer*s right. 

jtiledged for the purfuer : That aliment frilling under King James VI.'s 
aft of parliament about mens ordinaries, merchant-accompts, and the like, 
prefcribes quoad modum probandi by witneiTes, unlefs purfued within three 
years after the alimenting. 

Anfwered for the defender : That he being debtor tntus habens, he needed 
not to purfue. And tho' he could not purfue after three years, and prove 
his libel by witnefles, yet he could prove the alimenting by way of defence 
prout de jure, even after the three years. 

The Lords repelled the anjwer, and found the defence probable only fcripto vcl 
juramento of the purfuer, November 1683, James Balfour contra Landails. 
Vide No. 776. 

DCCLXVI. Sir Patrick Hume claiming right to fix a dam-head upon a 
piece of land belonging to Linthill, and others in community, as prefcribed 
by the poffeffion of thofe perfons who pretended [right] to the property of 
a mill belonging to the purfuer. 

Alledged for the defender : The purfuer cannot found upon the poffeffion 
of the defender and his authors, by virtue of rights reduced by the purfuer, 
feeing he derives no right from them, but from others having better right : 
and whatever might be pretended for the purfuer's right, to make ufe of 
the defender and his author's pofiefiion, in order to prefcribe againft third 
parties, that cannot be obtruded in prejudice of the defender's rights of o- 
ther lands, feeing he and his authors cannot be faid to have been negligent, 
which is the reafon for prefcription. 

Anfwered: Tho' the diftindion may hold in perfonal fervitudes, yet re- 
al fervitudes qua acquiruntur fundo accrefce and pertain to thofe having right 
to the land. Now the fervitude in queftion is a real one, and as if the de- 
fender and his authors had built the mill upon the landj it would have be- 
longed 
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ponged to the purfuer, fo the righl to the dam muft belong to him, whether 
conftitute by perfons having right, to grant the fervitudc, or by prefcription. 
. Replied: Jnddijkatum cedit fok upon a fpecial ground of law, which can- 
not be extended in this cafe to what relates to oth6r mens lands. 2. Pre^ 
icription was interrupted by a declarator for demolifhing the- purfuer's dam, 
raifed at the inftancc of the defender's authors^ who were heritors of the fu- 
perior mill, and of the land in which the dam-head was craved to be fixed. 
• Duplied : The citation not being renewed within fcven years, 'tis prefcri- 
bed by the late ad of parliament quoad the efFed of interruption. 2. The 
declarator did not conclude, that the dam fhould be fimply demolifhed, but 
to the effe£fc it might not occafion the fuperior mill to (land aback water : 
and the purfuer is content to be fo regulated. 

Triplied: The late ad: of parliament concerns only interruptions by citati* 
on pofterior thereto, and not interruption by citation anterior to the adt ; for 
had fuch an extenlion been, it would have been exprefled, as was done in 
the preceeding a£t about arreftments ; efpecially confidering, that by the for- 
mer law there was a jus quajitum to the party. And laws are not always 
to be extended upon parity of reafon ; nor did the Lords of feffion find a 
year's duty due to a fuperior by an adjudger, tho' the ad of parliament fub- 
jeded apprifers to fuch a duty : and fuch an exteniion of the law had been 
rational. 2. Albeit the declarator mention exprefsly in the concluiion to be 
free of the inconveniency of ftanding abackwater, yet it imports a reludan- 
cy \ and no acquiefcence ought to be fufficient to interrupt as to all other 
efFeds : befides, interruption being favourable for maintaining of rights, and 
taking off negligence, any indication fhould fuffice. 

The Lords founds That citatims before the late a3 of parliament needed not to 
be renewed within feven years ; but that the. declarator was not a fimple interru^^ 
ptiony but only to the effeS that the defenders fuperior mill might not Jiand a back 
water y February 1684. ♦ 

DCCLXVII. Hamilton of Bierfoord having granted a wadfet of fome lands 
to Colftounj who ferved an inhibition againft him ; and thereafter having dif- 
poned the lands to Hepburn^ of whofe right Colftoun raifed redudion after for- 
ty or fifty years pofleflion, upon the head of minority and ex capite inhibi- 
tionis. 

AUedged for the defender: That he was fecure by prefcription upon for- 
ty years pofTeffion. 

Anfwered: Prefcription was interrupted by a redudion ex capite inhibition 
nis within the forty years, and by an exhibition. 

Replied: The citation in the redudion was null, not being execute either 
perfonally or at the dwelling-houfe, againft the defender's author, but only 
againft tutors and curators at the market-crofs : fo the defender's author 
not being put. to any doubt about his right by citation, it can be no inter- 
ruption, nor can it hinder inhibition to prefcribe, (the railing of a fummons 
without citing the party being no ufing of the inhibition to hinder it from 
prefcribing) and the exhibition can make no interruption (jpioad the diligence 
of inhibition, the inhibition neither being libelled as to the title, nor called 
for to be produced ; altho' the wadfet, which was the ground of the ihhibi* 
tion, and title of the exhibition, might be thereby preferved ^ and the pre- 
fer ving of the debt and ground of diligence, doth not preferve the diligence 
from prefcribing, unlefs there be fome document taken upon the diligence 
itfelf. And the receiving annualrent upon a bond, and granting difcharges 
not relative generally or fpecially to diligences of inhibition, apprifing, or in- 
feftment following thereon, would not hinder thefe diligences and real rights 
to prefcribe, if no document be taken upon them^for forty years: altho', e 
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contra^ talcidg docoments upcm diligences will prefcrve the ground thereof, 
feeing accidents cannot be Jine Jubjeffo. 

Duplied: Interruption is favourable for preferving of rights, and govt's 
ififinuatio fufficit ; and the Lords have found. That illegal citation will make 
interruption, viz. where all parties having intereft are not called, or where 
an executor purfues for an heritable fum. 

Triplied: Altho' diKgences having fome informalities, as the not citing of 
the party upon the full number of days, or the like, or when a party is cited 
upon an inhibition not duly regiftrate, efpecially before the late a(5t of parlia- 
ment concerning interruptions, might peritmre inftantiam^ yet in all thefe in- 
ftances the party is acquainted, and fo had reafon to doubt de jure fuo. 

The Lords founds That neither the reduSHon nor exhibition did interrupt the 
prefcription of inhibition ; and founds that a n/oarning being interruption via ju- 
ris for preferving rights^ was not probable by witnejes^ February 1684, Hepburn 
of Bierfoord contra Brown of Coijioun. 

DCCLXVIII. Found that an interruption via foBi in demoH(hing a milU 
dam, made with that excefs that it was a riot, might yet ferve as an interrupt!*- 
on of prefcription, Wlpw^^r 1684, ^^^ Patrick Hume contra Lintbill. 

DCCLXIX. It being controverted, if aftions of forthcoming intented be- 
fore the 2i(k of parliament 1669, concerning prefcriptions, could be regula* 
ted thereby 5 or if they did only prefcribe in forty years ; 

It was alledged for my Lady ff^eems an arrefter : That the faid ad, being 
corrcSory, was not to have a retrofped except where it it exprefsly appoint* 
td 3 becaufe regularly laws not declaratory futuris tantum dantformam ne^ 
gotiis. 

Anfwered for Applecrofs : The a€l doth exprefsly regulate preceeding ar*^ 
re(ln>ents, and confequently adions thereupon, v^hich are but an acceflory. 
And herein it dilFers from the ad concerning interruptions, which hath no 
retrofpeft. Now the reafon is equally ftrong, if not ftronger, for the (hort 
prefcription of adtions of forthcoming raifed before the a£t : for feeing this 
fhort prefcription was found convenient for aicertaining the property of 
moveables, as the adions before the %Gt have been older than thofe after ; 
fo it was more neceflary the former (hould be abridged. 

The Lords demurred to give interlocutor upon this debate, feeing the 
caufe might be determined without it, the purfuer having raifed a waken- 
ing within eight years after the adt, and alkaged^ that the prefcription run not 
for ten years. 

It was alledged for^he defender : That the claufe in the ad, ^That afii- 
* on (hall prefcribe in ten years, if not wakened every five years,' imports. 
That if they ^e not wakened every five years, they prefcribe, wliich is con* 
gruous to the time appointed for prefcription of arredment, which either be- 
fore or after the adl pi^fcribes in five years, unleft aAion be raifed thereon 
within the faid fpace of five years. 

Anfwered for the purfuer : The a<ft exprefsly mentions ten years, and the 
exception cannot be underflood to abridge that time, but^nufl: be fo under** 
flood, that if a wakening be u fed any time within the ten years, that being 
an interruption, the ten years muft xun again from the wakoung ; and the 
-words every five years^ are but added exempli gratia^ if wakening be ufed 
within the ten years. 2. The claufe of exception doth rather concern the 
quality of interruption by wakening, than the time of prefcription. 

The Lords found the ahion prefcribed in ten yearSy tho' there was no waken^ 
ing till the eight year ; and that another ten years mufi run from that wakenings 
December 1 1.- 1684, Lady Weems contra Applecrcfs. 

DCCLXX. 
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DGCLXX. In a purfuit at the inftance of the Coonrefs oiRotkefsy againft 
the Marquis of Dwglafs^ for four bolls of barley out of the lands oiJberne^ 
thy parifh. 

The defender alkdged prefcription, in regard no fuch annuity had been ex^ 
uded for the fpace of. forty years. 

Anfwered for the defender : That the prefcription was interrupted by pro^ 
cefs again (l the tenants of the lands. 

. Repiied: Thefe procefles mention no annuity, and they might have been 
raifed for fome other caufe, even for the tenants proper debt, x^gaini they 
are in a factor's name, and no fadory produced. 

The Lords repelled tbefe interruptions^ unlefs they were adminiculate to have bad 
relation to the annuity ^ January i. 1685, Countefs o( Rothejs contra Marquis of 
Douglafs. 

DCCLXXL Found that a right of reverfion of a wadfet did not prefcribe for 
not being ufed within forty years, the fubjei^ not being jurisy but facultatis cui 
mn prafcribitUTy December 1684, Drum contra CoJtne/s ^od Lady Gooters. Here 
the reverfion was incorporatio in gramia of the wadfet ; and the cafe had 
been the (ame, thb* the reverfion had been in a paper apart, unlefs the right 
had been conceived in irredeemable tei;ms, and had pafifed to fingular fuc* 
cefilbrs. 

DCCLXXII. James Foulis having paid the freight, expence, and charges 
of fome goods that came from the plantations to England^ configned to him 
for the ufe of fome Glafgow merchants ; and having flipped thefe goods in 
a Scots bottom for ScotJandy with bills of loading to the merchants, and a ge-» 
neral accompt of charges, which was paid by fome of the merchants, who 
recurred againft the reft by an aflion for paying in their proportions. 

Alledged for the defender : That the faid accompt was unnecefiTarily paid 
to Foulisy feeing it was prefcribed quoad modum prohandiy by the elapfing of 
three years between the furnifhing and the payment. 

Anfwered : The goods for which the freight and charges were paid, be-» 
ing the return of an outward cargo furniihed by Mr. Foulis a fador, in o- 
hedience to the joint commifiiion granted to him by the defender and pur-* 
fuers. 2. The accompt was of money expended by Mr. Foulis as a fa^or, 
and not of goods furnifhed by him as a merchant, which only falls under 
the a& of parliament. 

He Lords Jitjiained the anfwer 5 and foundy Ibat by the law of burghs fa- 
Bors advances was to bear annualrent from the time of their furnijijing the mo^ 
neyy tbd no annualrent was paElionedy February 1685, Armour contra Boick. 

DCCLXXIII. In a competition between the creditors of a defundl and 
the creditors of his apparent heir, the Lords found. That the defunct's cre- 
ditors ought tp do exad and complete diligence againil his efi^ate within 
three years after his death, unlefs they could make appear, that their diti* 
gence was retarded without any fault of theirs, by oppofition from the heir 
or other creditors, or the. furceafe of juftice, or the like ; and preferred a 
difpofition granted by the heir to one of his creditors, even within three 
years after the defunidt's deccafe. Albeit the creditors of the defund had 
obtained a decreet cogmtionis caufa within the three years, the decreet of ad- 
judication being after* In this procefs it was alfo found. That a difpofition. 
granted by the heir to the defunct's creditors, within a year after the de- 
fund's deceaie, was not quarrellable, feeing the claufe of the ad of parlia- 
ment is conceived in favours of the defund's creditors : nor yet that fuch a 
difpofition by the heir to one of his own creditors, is quarrellable by another 
of his creditors, March 1685, Lord Ballender contra ff^illiam Murrey. Vide 
No. 134, 144. 

DCCLXXIV. 
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DGCLXXIV, A dcbtor*s promife to pay annualrent of his bond found to 
be interruption, tho' payment was not made within forty years, February 
1686, Mr. Thomas Skene contra Sir John Campbell. 

' DCCLXXV. Found that when a decreet is pronounced, tho' it be (lop- 
ped, and then lie over for fcven years, there needed no wakening by a new 
citation, as appointed by the late ad of prefcription ; becaufe lis e/t Jopita by 
the decreet, February ihSyjfilaverhouJe contra Lin of Largo. 

DCCLXXVL Found that alimenting, and procefs or defence thereon, 
doth not prefcribe in three years, that not being in the cafe of mens ordinaries 
mentioned in the aft of parliandent, February 1687, Irving contra Maxwell of 
• BarncUugh. The like was found betwixt John Dick and fValter Gibfon mer- 
chant in Glafgow. Vide No. 765. 

DCCLXXVII. Lands difponed by a minor being apprifed from the buy- 
er, and the apprifer infeft, and in polTeflion, the minor intra quadriennium 
utile revoked, and raifcd redudion, wherein he called the buyer only ; yet 
this fummons of redudion was fuftained as interruption contra the appriicr, 
June 1687, Pittedie contrz Ramornie. 

DCCLXXVIII. Found that the a£t of triennial prefcription of fervants 
fees, viz. a£t 83, Pari. 6. James Vh did not concern bargains of fale for 
moveables, February 1688, William Baird contiz Mr. John Montgomery writer. 

DCCLXXIX. Found that violent intrusion into pofleflion, by virtue of 
a pretended right, was probable by witnefies, even five years after the in- 
truder's removing ; tho' maills and duties not purfued within five year? af- 
ter the tenant's removing, do thereafter prefcribe quoad modum probandiy Fe- 
bruary 1688, Robert/on of Inches contra M'^Intofh of Daviot. 

DCCLXXX. One having difponed a tenement with a fervitude altius nan 
toilendiy and the heritor of the faid tenement having offered to build it high- 
er, he was interrupted. 

Alledged for the builder : That the fervitude was prefcribed non utendo^ for 
the fpace of forty years. 

Anfwered: Negative fervitudes do not prefcribe, but after the contrary po- 
fitive adts are done, juil as warrandice ; till then the party being non valens 
agere. 2. Predial fervitudes are conftitute by perfonal rights, and need 
not to be included in infeftments. 

Replied : It would be an invincible inconvenience, if predial fervitudes 
fhould not be notified, efpecially negative fervitudes. For pofitive fervitudes 
with pofiefTion is a fufficient notification, whether they be included in the 
infeftments or not. 

The Lords found the fervitude did not prefcribe from the date of the wrrf, but 
from the time the party aSled contrary to the fervitude by buildings or obtain-- 
ing a declarator of immunity from the fervitude^ June 28. 1688, Wilky contra 
Scot. 

PROBATION. 

DCCLXXXI. It being objeded againft a witnefs addticed for proving the 
delivery of a bond of 40000 merks, and afiignation thereto, that 1000 merks 
of that fum was payable to the witnefs ; and fo he was a party. 

Anfwered : The witnefs objeded agalnft was the defund's fervant, and 
fo was neceffary, tho' not infert. 

^he Lords ordained the nmtnefss oath to be taken ex officio, and to be feakd 
by itfelf in cafe he fhould die \ and declared they would confider at advifing, 
whether or not to make ufe of the depofition, November 1681, Sir John Ay-- 
toun of Ay toun and Machany contra Stuart of Innerny tie. 

DCCLXXXII. 
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DCCLXXXI. One Gray^ a truftec for Trench^ having fcrved inhibition a- 
gainft fome tenements) v^hich tenements Trench acquired upon fome other 
debt, and difponed to Mr. IJaac JVhytknv ; and Trench thereafter got Gra'9 to 
aflign the bonds and inhibition to fVilliam Mitchely Trenches brother-in-law, 
who after Trench's deceafc transferred them to Malloch^ who married Trench's 
reliA and IViUiams fifter : and [Malloch\\iZv\r\g raifed redu6tion of the rights 
of the tenements ex capite inhibitimisy Whytlaw alledged,That the faids bonds 
and inhibition was in Gray's name in truft for Trench before the difpofition, 
and was fo conveyed without any onerous caufe ut Jupra. 

The Lords y ex officio, ordained Gray and Mitchel, and others ^ to be exami- 
ned as to the truji and confveyance^ and if the bonds were lying by Trench the 
time of bis deceafe^ December i. 1681, JVbytlaw contra MaUoch. 

DCCLXXXII. A decreet being quarrelled becaufe the probation was a 
judicial confeflion, as the decreet aiferted, and was not fubfcribed by the 
party, and fo but the affertion of the clerk oi Forfar i^ confequently the de- 
creet ought to be turned into a libel. 

Ihe Lords fufiained the decreet on the faid probatiofi^ the decreet not being 
for a debt, but having proceeded upon a complaint againft the defender for 
abufing the Provoft, adhered to and owned by the defender in face of the 
court, as the decreet bore : but the Lords aiToilzied from that part of the 
fentence taking away his burgefsfhip, and decerned for the L. 40, January 
27. 1682, Provoft of Forfar contra William Cuthbert. 

DCCLXXXIII. The lands of Kinmonth being quarrelled as falling under 
recognition, and there being a joint probation, the defender, the heritor, ad« 
duced one as witnefs ; againft whom it was objeded, That he 

was creditor to Kinmonth^ who had nothing to pay his debt if the lands 
fell under recognition ; and confequently the witnefs would tine or win. 

The Lords repelled the objeSlion againfi the witnefsy his intereft being but con^ 

fequentiai And it did not appear but that the debtor might have objedti- 

ons againft the debt, which the witnefs had affigned to his own fon, tho' 

after citation, and now Phinhaven was heritor and defender^ January 1682^ 

Hay of Murie contra Phinhaven. 

DCCLXXXIV. It being objeded againft witneffes, That the adducer 
had called them to his chamber, and (hewed them an unfubfcribed rental 
of the lands, whereof the quantity of the rent was to be proven ; and fo 
they were inftru£ted what to depone. 2. One of the witneffes demurred 
to (wear, that he was worth the King's unlaw. 

Anfijoered : The (bowing of a rental was no inftrufting, feeing they were 
to depone on their knowledge. 2. The witnefs did depone, that he was 
worth the King's unlaw. 

The Lords repelled the nmtneffes as inflruBed. 

It being objeded againft another witnefs, That he po(re(red an acre of 
grafs without a tack. 

jinfwered: He was a merchant of a greater ftock and trading, and fa 
could be under no influence upon the account of that acre of grafs. 

The Lords repelled the ohjeSion againfi this witnefs^ February 1682, Lady 
Crumftane contra Sir James Cockburn. 

DCCLXXXV. It being objeded againft witnefles adduced in a procefs 
for proving the paftive titles againft the defender, That they were creditors 
to their father, and fo muft tine or win by the probation, in fo far as the 
proving of the paftive titles would make the defender reprefent his father, 
which would fecure the debts due to the witne(res. 

Anfwered : The like objedlion was repelled January 1682, in the cafe of 
Hay of Muire contvz Phinhaven i and here the witneffes are fecured by wad* 

I i i fets 
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fcts from the defender's father, and they are the defender's own people, vfz^ 
his bailie, his grieve and his clerk, who will not readily depone againft 
their mafter in any thing that is not true : befides, intromiffion with heirfliip 
is of difficult probation. 

The Lords repelled the objeSiim^ February 1682, and thereafter adhered t9 
their interlocutor^ February 24. 1682, Flockart contra Lord Rollo. 

DCCLXXXVL In a purfuit for the price of a quantity of vidua!, con- 
form to a contrad of vendition thereof, 

Alledged for the buyer : That a part of the vidhial was not delivered, 
Anfwered for the purfuer : That he offered to prove delivery of the whole, 
partly fcripto^ partly by witnefles. 

Replied for the defender : That witnefles could not be allowed to take a- 
way the writ as to the obligement for delivery of the vidtual, more thaa 
they could be albwed to prove payment of the price. 2. By the late adt 
of parliament probation of bargains by witnefles prcfcribc in five years. 

The Lords demurred upon this point, if the obligement in the contra<3: 
to deliver fo much viftual, could be taken away without writ or oath : but 
they found, 7 hat the aB rf parliament related to verbal bargains^ not cmjlitute 
fcripto, February 1683, Earl Southejk contra Simfon and Reddie. 

DCCLXXXVII. A difpofltion being quarrelled as null upon the zQ 4. 
Pari. 168 1 : for that the writer who infcrt the date and witnefles was not 
defigned. 

The Lords founds That the naming and defgning the writer of the body of the 
Sfpojition^ did anfwer the dejign of the aSl of pnrliament ; and that it was net 
fteceffary to name and defign the inferter oj the date and witneJfeSy tho* that was 
done by another hand than the writer <f the body oj the rights November 1683, 
^gnes and Jean Watfons contra John Scot. 

DCCLXXXVHI. The Lady Monteith having advocated a procefs of di- 
vorce, at th€ inftanceof her hulband the Earl againft her^ from the Com- 
tniflars of Edinburfrb to the Lords of feffion, iipon this reafon of iniquity. 
That the Commiflars fuftained women-witnefles for proving the crime of 
adultery, which was the reafon of the divorce. 

jllledged for the Earl : That by the civil law women were habile witnef- 
fes in all civil caufes, except in tcftaments, (as being munus virile) and by 
the canon law arc not (imply repelled as inhabile, but non facile admittuntur ; 
becaufe, as the law de verb, fignif. phrafes it, varium et mutabik te/limonium 
fape producunt mulieres. And tho' by the criminal law they are not regular- 
ly admitted, yet in fome crimes propter immanitatem fceleris^ and in crimini- 
hus occultis qua funt difficilis frobationis^ they are received. And yulius Cla-- 
ruSy prax. criminal, dieg. 24. aflerts it as his own, and the common opini- 
on of others,That women are admitted to bear witnefe in criminibus civiliter 
intentatis ad effeSlum civilem^ fuch as divorce is. And tho' by the aft 34. 
of the fecond ftatutes of King Robert^ women are repelled a tefiificando^ that 
\% only in the way and manner they are repelled in the canon law. Again^ 
by our cuftom, which is lex non fcripia^ women are allowed to witnefs both 
in civil and criminal cafes, where there is penuria tefiiumy as in puerperio^ 
where women only ufe to be prefent : therefore, for the like reafon, there 
IS a neceflity for allowing any kind of witncffcs, male or female, to prove 
adls of adultery which are dijicillima probationii^ and ufually carried on by the 
means of women. . And if the ftatute of King Robert, and the adl 11. of 
Xing WiUiamy were ftridlly interprete of a fimple inhability, a great many 
witnefles would be caft, which in all timc^, by the current of decifions, hath 
been allowed. E. g. by the (aid ftatute clerks are declared inhabile witneflTes 
againft laics, et e contra ; lame perfons alfo, and fuch as have any bodily in- 

firmity^ 
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firmity, thofc m prifon, and feveral others, arc alfo declared ihliabile wk- 
neiTes. 

Anfwerediov the Lady : Wherein the canon law differs from the civH 
laWy efpecially in ecclefiaflic caafes, fuch as divorce, and the probation 
thereof, we rather follow the canon law than the civil 5 and by the former 
women feem to be fimply repelled a dkendo tejlimonioy not only upon a poli* 
tic confideration, that they may not be withdrawn from their domeftic af- 
fairs, but even propter fragilitatem fexus ; which hath been fo little contro- 
verted, that in all the proceflcs of divorce for 120 years, it appears not that e- 
ver a woman was fo much as ofiered for a witnefs, which could not but 
have happened in fome cafe or other, had women been looked upon as ha- 
bile. And if by the canon law they were excluded from bearing witnefs 
in divorce, they ought far lefs to be admitted with us, to prove a crime in- 
ferring divorce 3 becaufe the cffe<5t of divorce, by the canon law, was not fo 
dangerous and prejudicial as it is with us, where it not only infers feparatio^ 
nem tbori^ but alfo diffolves the marriage-tie, fo as at leaft the innocent par- 
ty may marry again. And feeing by King Wiliiamz ftatute, which is au- 
thentic law, women are fimply repelled, ubi lex non dijiinguit^ noftrum non 
eji diftinguere* Again, many things arc admitted for the public intcreft's 
fake, ne ^rimina maneant impunita ; and for the national fafety, as in treafons, 
&c. which (hould not be drawn to confequences in cafes of private intereft. 
Nay, at moft, if women were admitted to prove adultery, they ought to be 
received cum nota^ or to adminiculate a probation by men-witneifes, but not to 
make a total probation. 

Replied: Wherever women are allowed to be witneffes, they are fuftain- 
ed equally habile as men. And as two women- witneffes will be fuftained 
as fufficient probation in treafon, &c. tho' no men had deponed in the mat- 
ter, multo magis ought they to be admitted for a civil effe<9:. And tho' ie^ ^ 
fies finguiares in aSu generico reiterahili^ are not ufually fuftained to infer ca- 
pital or corporal puniihment for the crime of adultery, yet fuch a probati- 
on might have the civil effeft of divorce. 

7he Lords founds That women^tnejes^ omni exceptione majores, ought to 
be allowed^ and admitted in a procefs of divorce ad civllem effedum, atid re^ 
tnitted the caufe to the Commijfars of Edinburgh, January i. 1684, Earl of 
Monteith contra his Lady. . 

DCCLXXXIX. Colonel Whytfoord having right under the privy feal to 
fome tcinds and feu-duties of the fubdeanry ofGla/goWy from the year 1 585 
to the year 1629, purfued my Lord Kilmarnock for his tcinds and feu-duties 
of thcfe interveening years, (prefcription being interrupted) and offered to 
prove the defender's prcdeccflor's poffcffion during thefe years, thus, viz. 
that his authors were infeft all the time, and have ffill continued heritors 
of the faids lands, and fo are prefumed to have intromitted with the teinds, 
which ought to be fuftaincd as probation in re tarn antiqua ; it being now 
impoffible to get witneffes fo old as to prove the poflfcflion. 

The Lords founds That the purser ought to prove the pojfeffwn for the Jive'- 
ral years in communi forma, February 1684, Colonel Whytfoord contra Earl 
of Kilmarnock. 

DCCXC. Jofeph Reid Major ofCarliley and merchant there, having grant- 
ed a note to Maxwel and MuUiken^ declaring, That he had their bond for 
L. 1 50, for which fum he (hould be comptable to them, or cheir order ; 
and having afterwards compted with Mulliken^ and got a general difcharge 
from him without getting up the note, (which was in Maxwell hand) or any 
obligement to deliver the fame, Afoxw^/ purfued the Major. 

. Alledged 
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Alkdged for the defender : That Maxwel and MuUiken being focii and 
partners in a drove of cows upon the road, any difcharge of the one to that 
fubje<ft mud oblige both. 2. The note being granted in England^ where pay- 
ment of the funns is probable hy witnefles, it ought to be fudained here. 

Anfwered : The note is neither difcharged nor retired 5 and there is no 
fociety m an obligation. 2. The' deeds done in England^ according to the 
folemnity there, are valid tho* wanting the formalities ufed in Scotland^ yet 
the modus probationh^ and effects of rights, are to be governed by our owa 
law. 

The Lords^ ex officio, iefore anfwer^ ordained tbeMajtyrs compt- books to be 
infpeSted as to the payment of the debt to MuUiken, and ivitnejfes to be examined 
in fortJJicaticn of the Jaid books : for the difcharge was vitiated in the date, and 
not iniifted In ; but payment in general proponed. And it was informed, 
that the defender was cheated gnd circumveened by the drovers, to whom 
he had paid the money in parcels, and neglected to retire his note, Martb 
20. 1685, Mullihn contra Jo/epb Reid. 

DCCXCI. The advifing to raife or carry on a procefs, or doing fervicc 
therein as an agent, found to be partial counfeL But the telling fome mat- 
ter of faft by one before he was cited as a witnefs, upon which relation pro- 
cefs was raifed, was not underftood to be partial ccunfel^ he not having ad- . 
vifed to raife the procefs. And a bi{hop*« quote*ma(ler, tho' he received 
falary therefor, was a habile witnefs for the bifliop } he not being a menial 
icrvant, March 1685, Bifhopi^f Edinburgh contrt JFilliam Hay. 

DCCXCII. Found that witneiTes in a charter fubfcribing, but not infert 
or defigned, before the late ad of parliament, might be condefcended on. 
But the defender not having deligned them before extrading, the Lords 
would not in a redudion allow it, as being omitted, March 20. 1685, Duke 
Gordon contra Catharine Gordon. 

DCCXCIII. A tutor-teflamentar, who thereafter was donatar to the pu- 
pil's marriage, having iigned a difcharge with the pupil of rents to a te- 
nant, which was obtruded againfl him as a qualification of his acceptance of 
the tutory. 

Alledged for the defenders That the difcharge, not being holograph, was 
null quoad him, for want of writer's name and witneiTes. 

Anfwered : It was a difcharge to a tenant that requires not the folem- 
nity of witncffcs. 

Replied : Tho' fuch a difcharge might be fufficient for the tenant's exone- 
ration, it is not fufficient to make the defender liable as tutor, he not be- 
ing therein dcfigned tutor. 

The Lords^ in refpeSl of the other papers and prefitmptions -rf acceptance men^ 
iionedy No. 982, Jufiained the difcharge as a probative writj the defender not 
denying the fubfcrtption^ November 22. 1684, contra Cuninghame. 

DCCXCI VL One who had a bonorum deponing he was worth L. 10 (tho' 
properly it [was] not free gear) received a witnefs, Man:b;^i. 1-685, Provofl 
Drummond contra 

DCCXCV. Mr. Thomas Hay having advanced his fifter the Lady Kettle^ 
fion L. 1400 at feveral times in fmall fums, who at the foot of an accompt 
thereof acknowledged the above written fums were truly delivered to her, 
but did not oblige herfelf to repay the fame to him ; fhe purfued his heirs 
who obtruded the faid declaration, and (he alledged her brother had her 
own money in his hand. 

The Lords found the fubfcribed acknowledgment did not import an obligation^ 
March 1685, Lady Kettlejlon contra John Hay. 

• DCCXCVL 
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DCCXCVI. In Dr, Si6iald*s proccfs of fire and burning his houfe, the 
Lords fuftained the fervant-maid in the houfe as a neceifary Avitnefs in faSlo 
domeftico^ March 1685. . 

DCCXCVIL In a declarator of truft the Lords allqwed advocates and a- 
gents to be examined, and alfo women, relations within degrees to both ; but 
allowed no ordinary witneffes, February 1686, Mr. William Gordon contra Mr. 
Robert Ler month of Balcomy* 

DCCXCVIIL In the reduftion of a fraudulent difpofition^ the witnelTes 
adduced for proving a point of fatft having deponed, that nihil mveriwtj the 
adducer applied to the Lords, craving the defenders might be examined up- 
on oath concerning the fraud, either as witneffes or as parties* 

Alledged for the defenders : That they could not be led as witneffes ; be- 
caufe, I. They were not cited in the firft diligence: 2. They were parties: 
nor were they bound to depone as parties, the purfuer having eledted his 
manner of probation by witneffes, and a&ually examined them. 

♦ The Lords refufed to examine the defenders^ either as parties or as witneffes^ for 
the reafons forefaid^ January 1687, Ker of Greenbead contra Scot oiGowdielands. 
DCCXCIX. This alledgeance, viz. That at the executing of the poind- 
ing or caption, the defender promifed to pay the debt, was found probable 
by witneffes, June 1687, Andrew Colquhoun contra Jdhn M'Rae. But this in- 
terlocutor was flopped. Fide No. 800, 804. 

DCCC. This alledgeance, that the defender having heard a merchant- 
accompt, under £#. 100, read over to him, did acknowledge the whole to 
be right and true, was found probable by witneffes, to exoner the purfuer to 
prove delivery of the goods, July 1687. 

DCCCL The Lords fuftained a decreet fining one in L. 50, for oppro- 
brious expreflions upon an extrajudictal acknowledgment to a Bailie, with- 
out any other probation, tho' the fufpender denied the fame, in refpedl of 
the cuftom of the burgh of Aberdeen. But ordained the magiftrates to recti- 
fy that cuftom in time coming, July 1687, council of Aberdeen contra Abra-- 
bam Thomjbn. 

DCCCII. The Lords fuftained a holograph rental unfubfcribed, as the 
conftitution of the rental contra his heirs, January 1687, AJhurt contra 
CliftonhalL 

DCCCIIL In a purfuit at the inftance of James Hume contra Robert Hy- 
jlop^ for the price of a horfe. 

AUedged for the defender j That he had proved payment by two witnef- 
fes, who deponed before the Commiffar clerk. 

Anfwered for the purfuer : Payment of money is not probable by witnef- 
fes. 2. The deponents were not witneffes to the bargain, the alledged pay- 
ment being a month pofterior thereto. 3. They fay only, that they faw the 
defender deliver twenty dollars to the purfuer, and not that the money was 
paid as the price of a horfe. 

Replied : Witneffes are competent to prove payment of bargains entered 
into without writ, efpccially the prices of horfe. 2. Twenty dollars was 
the price of the horfe, and ought to be afcribed to that caufe, unlefs the 
purfuer prove another caufe. 3. The libel fbould bear, that the price is 
refting owing, which the purfuer muft prove. 

The Lords fuftained the probatim by the depofitions of the witneffes^ andaffoiU 
zied the defender^ December 8. 1687, James Hume contra Robert Hyflop. 

DCCCIV. The Lords found it probable by witneffes, that a perfon in 

prifon was fet at liberty at the defender's defire, and upon his promife to re- 

' produce the other in prifon at a certain day ; tho' it was contended, that a 

promife is only probable fcripto or juramento^ except where it is acceffory to 

K k k a bargain 
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a bargain -prdbaWe by witnefles, DicenAery. 1687^ <tmtva Proved: 

yohnftoun. Vide No. 799, 800. 

DCCCV« The Lords were of opinion, that oopartneries and fecieties in 
bargains of visual are probable by wincfles, December 8* 1687, Stevinjm 
<x)ntra Wrights 

DCCCVL The Lords repelled the declinator agatnft my Lord Hercurfe^ 
that Sir William Binny the purfucr was br-6ther-in-law to my Lord^ by mar- 
Tying his Lady's fifter, and was alfo uncle-in-law to my Lord's Lady, who 
^as then deceafed, but had left a child of the marriage behind her : that 
relation being only affinitas affinitatis^ which the ad: of parliament extendt 
not to. And the like declinator in another cafe, agatnft the faid Lord Her^ 
xurfe^ that Hugh Wallace and he had married two fitters, was rejecf&d, the 
Lady being dead. The firft declinator was proponed by Sir Thomas Hope 
of Kerfe^ and the other by Lord Forrefter^ December 1687. The like wiH 
hold as to being witncfs. Vide No. 399- 

DCCCVIL The moveable tenants of my Lord Gray (who was author to 
Fowrie^ and liable in warrandice of the fifhing) allowed to be witnefles 
for proving pofTeffion to infer prefcription of a right to the fiihing, Nmem^ 
Ser o. 1687, Powrie Fotheringbame contra Lord Panmure. This was nc* 
much controverted. 

DCCCVin. Found that a witnefs in the fourth degree is habile, the ob» 
jedtion being againft witneiles within forbidden degrees, and the fourth de-* 
gree is not forbidden, February 1^88, Bailie Charters contra Kierie of Cre* 
^engelt. 

DCCCIX. The Lords fuftained a defence of nullity againft a miffive not 
holograph, relating to a fum of 5000 merks, that it wanted writer's name 
and witneiTes ; and the fubfcriber being dead, and his other fubfcriptions 
compared, they found the miffive fufpicious> February i8« 1688, Dechmnt 
contra Cokmel Borthmck. 

m 

PROVING THE TENOR, 

DCCCX. My Lord Cranjkn^ for making up the tenor of the verdift of 
tin afiize, by which one lurnbull was forfeited, produced feveral writs rela- 
tive thereto, tho' not narrating it adkngwn^ viz. the King's prefentation of 
the lands with confent of the treafurer, &c. and the infeftment thereon by 
the Lord jingus fuperior, whereby the Lords of Cranfim had been in poftef* 
fion fincethe year i6io. 

It was alledged againft the forfeiture: That the fame being pronounced by 
the juftice-court holden by the Earl of Dumbar^ for the alledged crimes of 
treafonable theft in landed, men, and efpecially tr^fonable fire-raifing, that 
are placita cerona, thefe ought to have been exprefsly mentioned in the com- 
miffion ; whereas it mentions no treafonable crLme, but only thefts, depre- 
dations, reiffs and routs. 

jinfwered : The commiffion of jufticiary, of its own nature includes a ca- 
pacity for all crinKss : and the a£l of parliament 1610 infinuates as much. 
2. The King's prefcniation then recent, exprcffeth thefe crimes to have beea 
the caufeof forfeiture. 

' The defender, the rebel's daughter, bemg a poor woman, the Lords re- 
^commended to ont of their number te get my Lord Cranjlm to give her fbmc 
confidcration ; and fo the matter ended friendly, and the tenor was decern- 
ed for his fecurity, December 168 1, Lord Cranfion contra Anne TurnbulL 

DCCCXI. Mr. John Ellies and the Earl of Smthejk having raifed a pro- 
-ving of the tenor of a bond of L. 1000 Sterlings granted by the Lord Xtf- 
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merk to James Living /kuRt ^ immib^}^^ and the libelled C(^s amiffmis be- 
ing) that the bond was produced in the i656> before Conuniilioners of the 
chancery of England^ and mifcarried* 

It was alkdged : That the m/us umijjttmis was not circumAantiate, and the 
bond might have been paid and retired : and this were of a dangerous pre- 
parative, feeing peifons after payment deftroy their bonds ; and here debtor 
and creditor are both dead, 

The Lords fujlnined the cafus amiilionis^. and documents in writ as adminicles ; 
4md found the tenor prtroen by the depo/itions ; tho' the wjtneffcs infert deponed, 
that they did not remember of the bond. But here were great prefumptions 
of the not*payment j for my Lord Lamrk^KA 2xWorcefier in the 165 1, and 
the bond was purfued again fl the executors of Lord Dirkton the cautioner, 
in anno 1653, and aiGgned by them to Mr. John Ellies. The bond was alio 
regiftrate in the 1654, after the debtor's death ; and a year's annualrent was 
paid after the zGLoi debtor and creditor^ February 2. 1682, Earl Southe/k contra 
Duke of Hamilton. 

DCCCXIL The tenure of a bond of 13000 merks, and an afHgnation, 
found proven by writs and decreets before the Lords, narrating the fubftan- 
tials of them, viz. debtor, creditor, fum, annualrent, penalty, and term of 
payment of the bond, and the fubftantials of the aflignation, fo much as u(es 
to be recited in writs and produdions in a decreet before the Lords. Here 
there were no witneiTes deponing on the tenor, the writs being dated in 
the 1636, and the witnefles infert being dead fince intenting of the tenor, 
which was delayed through the defender's litigioufnefs. And the cajus amifr 
fionis was, that the writs were delivered to my Lord Argyle^ as appeared by 
his receipt produced, February 2. 1682, Lefmore contra Marquis of Uuntky. 

DCCCXIIL In a proving of the tenor of two bonds, the caJus amiffionis 
being libelled, that they were given into the regifler of the (hire in the year 
•1656, as appeared by extrads produced. 

T^he Lords ordained the purfuer to adminiculate that cafus amiffionis, in re^ 
fpeSi in the year 16 ^6 the principals of regijlrate writs were allowed to be given 
lacky February 1682, 

DCCCXIV. In a proving of the tenor of a feifin of burgage in Kiniore^ 
(where there was no record or regifter) in anno 1627, the cafus amiffionis li« 
belled, that it was put out of the way by the reli£t, or her negledt. The 
adminicles were two renunciations of two wadfets of the faid tenements and 
acres narrating the granter of the wadfet was infeft and feifed. 

The Lords fujiained the tenor of the feijin^ which was proven by witnefTes, 
who faid the notar exponed it to them, being latin. Here the tenor had no 
witnefies libelled, March 1682, George Heine contra John Seaton merchant in 
jiberdeen. 

DCCCXV. Dick of Grange having raifed a proving of the tenor of a 
tack granted by Sir William Dick to his daughter-in-law and heirs, until the 
payment of a fum of L. 4000, and for the aliment of her children. Thefe 
being extraordinary claufes, all that was adduced in writ was a decreet 
before the Sheriff, wherein a tack to the Lady and her heirs was related, 
which adminicle the Lords fuftained. But the difficulty being how that de- 
creet could adminiculate the extraordinary claufes of the tack, and yet the 
mention of heirs in the decreet made the tack appear to be more than a 
liferent. 

The parties fettled before interlocutor, December 1682, Dick of Braid con-^ 
tra Gorgiemibt. 

DCCCXVL Found that the tenor of an affignation of L. 100 Sterling 
of fiihing ftock, alledged to have been granted by my Lord Kincardin to 

Broomhallj 
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BroombaJl, could not be fuftained, unlefs there were fome adminicle in writ 
produced, tho' the witnefles offered for proving the fame were my Lord 
Kincardin'% friends, March 16841 Countefs oiKincardin donatrix contra Broom^ 
hall. 

DCXCXVIL In proving the tenor of an apprifing led in the year 1621, 
the fummons did not libel witnefies, which the Lords difpenfed with in re 
tarn antiquay December 1684, Peppermill contra Mr. George Room. Vide^ix 
S21. 

DCCCXVIIL For proving the tenor of two charters, the Lords fuftain- 
cd two feifins -wherei^n thefe charters were ingroifed ad iongum, and fome 
decreets bearing production of the charters, fufficient adminicles ; and found 
the tenor proven thereby without witneflcs, the writs to be made being ve- 
ry old, March 1685, Alexander Kirmier contra Alifon KelUt. 

DCCCXIX. John Adam donatar to a baftardy, having granted backbond 
in trufl to William Browri^v/ho afligned the fame to Archibald Law ^ and one 
Ballenden having thereafter inhibited Brown^ Law deftroyed the affignation 
and backbond, and took a right to the gift immediately from Adam\ and 
thereafter Ballenden arreded in Kelties hand, who was debtor to the baftard, 
and raifed a forthcoming. 

Alledged for Archibald Law : That his aiiignation was prior to the arreft- 
ment. 

Anfwered for the putfuer \ That he offered to prove by Law's oath, that 
the gift had been to the behoof of Brown^ whom he had inhibited prior to 
Law's right from Adam. 

Replied for Archibald Law : That he offered to prove he had the affig- 
nation above mentioned prior to the inhibition, and the ailignation being 
cancelled, as -appeared by the writ itfelf, which yet had the witneffes fub- 
icriptions uncancet^led, he craved to be allowed to prove the tenor. 

Duplied : Tho' the proving of the tenor of writs loft or deftroyed with- 
jout deiign, be fuftained, the tenor of a canoelied ailignation cannot be al- 
lowed to be made up. 

The Lords fuftained a proving of the tenor only ad hunc effe£tum to prove 
the date^ in cafe there was no fraud in the cancelling. 
' Thereafter it was alledged for Ballenden : That the deftroying of Adani% 
backbond to Brown^ was an evident defign to conceal it from Brown's credi- 
tors. 2. The allowing of fuch tenors to be proven would be a dangerous 
preparative, and might be a mean to defeat the fecurity of the lieges by in- 
liibitions, againft which prior bonds might be pretended. 

The Lords confidering that the preparative might be dangerous^ and that there 
appeared fome fraud in the conveyance^ they refujed to fujiain the tenor ^ and pre^ 
y^rr^rf Ballenden the ^rr^^r, January 1686, John Ballenden Qonivz, Archibald 
Law. 

DCCCXX. In a proving of the tenor of a difcharge this cafm amtfjumis 
was libelled and fuilaincd, That it was taken out of the procefs, which was 
proven by the clerk and agent that took it up, J^ovember 1687, the owner 
of the calmer contra Samuel Sowtoun and James Grame. 

DCCCXXL Sir Robert Miln of Barntoun having raifed a fummons few: 
proving fbe tenure of an apprifing of the eftate of Lauderdale, incidenter^ 
and condefcended on this cafiis amij/ionis^ That it was given out in a proceis 
in the Englijh time, and loft. 

The Duchefs of Lauderdale alledged : That the tenor of an apprifing 
could not be made up, in refped: it depends upon fo many folemnities and 
executions, which cannot be otherwife proven than by their own tenor ; 
for if fuch a thing were allowed, any body that had an unformal apprifing 

would 
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would lofe it, and libel a formal tenor, which dould not be controuled. 
e. Many apprifings are difcharged within the legal, cancelled and loft, and 
the difcharges omitted to be regMlrate where infeftment did not follow up-- 
on the appriiing. Now, if a proving the tenor of apprifings were compe- 
tent, many perfons would be in danger of great lofs. 3. If any fuch ap- 
priiing was^ it was fatisfied, retired and extindt, and in the concluiion of my 
Lord Lauderdale^ affairs, abftradted and taken away ; and the Duchefs has 
raifed a declarator of extinction and fatisfa£tion, and (he craves both procelTes 
may proceed pari pajfu. 

Atfwered : Tenors of apprifing are competent : for it were a great de- 
feat in law, if, feeing apprifings may be loft as well as other writs, there 
were no remedy to make up the tenor ; and in PeppermilTs cafe, December 
2 684, the tenor of an apprifing was fuftained* And the cafe of proving 
the tenor of letters of horning is different ; for horning is merely penal, 
and exprefsly difcharged by an ad of parliament. 2. The purfuer's decla- 
rator cannot ftop the defender's tenor. But the apprifing muft firft be 
made up : for till that be done, 'tis in vain to pretend to extindion of the 
apprifing, which prefuppofeth the exiftence thereof. 

The Lords refolved to confider the adminicles of the tenor, and the pro- 
bation of the extinction together ; and all being confidered, they found the 
ca/us amiffiGtiis fo general and weak, and the documents and prefumptions 
for the apprifings having been retired fo ftrong, that they afifoilzied from the 
tenor, December 17. 1687, Miln of Barntoun contra Duchefs of Lauderdale. 

RECOGNITION. 

DCCCXXII. One Stracban having difponed to his eldeft fon John the fee 
of his eftate, to be holden bafe of the difponer. John wadfet the half to 
John Watt^ who made requifition^, and charged the granter of the wadfet'a 
daughters, his heirs ; and upon their renunciation, apprifed from them as 
lawfully charged to enter heir to their father, and obtained a charter from 
the King upon the apprifing ; and thereafter difponed the lands, without 
confent of the fuperior, to Stuart. My Lord Airly got a gift of recogniti-* 
on ; againft which it was alledged for the daughters of yobn^ who were now 
ferved heir to their grandfather : That no recognition of the defender's lands 
could be incurred by John fTatt's difpofition to Stuart ; becaufe, i . The 
ground of the apprifing was but 1 200 merks, which is not the half of the 
worth of the lands. 2. The charter from the King is from the wrong fu- 
perior '9 for the apprifing is led againft the defenders as charged to enter 
heir to their father only, who was never the King's vafTal, but held bafe of 
the grandfather. 

The Lards ajfoilzied from the recognition s and the donatar did not infift for 
the 1200 merks belonging to fFatty January 1683, Earl Airly contra Stra-- 
ebon. 

DCCCXXIIL In a declarator of recognition it was alledged for the de* 
fender : That the lands difponed in wadfet were partly ward, partly blench, 
and partly feu, and fo the ward can be confidered pro rata only with the o- 
ther lands ; which the Lords fuftained ; juft as if there had been two ward- 
tenements for a fum, which compared to one would be the niajor part, but 
would not be the major part of both. 2. It was further aUedged for the de- 
fender : That the wadfet, tho' it was not feu but blench, yet being grant- 
ed after the year 1640, when wards were abolifhed by the powers then in 
being, the vafifal (bould be excufed from the effed of the feudal delinquen- 
cy ; efpecially feeing, before the King's reftoration, there was a requifition 
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of the Vtdfet firms, and apprifing led df th« lands, which creditors might 
lawfully do. 

^be L^rdss bifih^e anfvoer^ alhwed trial to be made of the worth (f the iandi 
wad/et^ March 1682, Laird of Dun contra I^tb ofjack/loun. 

E>CCCXXIV. Bucban of Acbmakoy having, in the EngUfl) time, difponed 
the major part of his land, by granting feveral bafe infeftments, whereof 
on« was granted to his brother, who after the King's return procured a 
gift of recognition, and purfued declarator. 

Compearance was made for Forbes of Saak^ &c. who had right to the landa 
difponed, and alledged: That the alienation, at a time when it was lawful to 
alienate ward*lands without the fuperior's confent, and the defenders in the 
year 1662, after the adt refciflbry, having made a requifition of the wad<>- 
jet fums, and thereon apprifed before any gift of recognition, this muft be 
equivalent to the feeking a confirmation from the King after his return t for 
the defenders intending to pafs from the wadfet, could not crave a confir-* 
mation, nor can they be faid to have been in contempt, fuppofe requilkion 
had been longer a ufing after the a<% rtfciiTory than it was, feeing they were 
never in pofTeflion of the wadftt. 

Altered for the purfuer : Tho* the alienation was lawful ab initio^ yet 
the defenders not having applied for confirmation, or made requifition im-» 
mediately after the aA refdiKiry, the defenders began from that time to be 
guilty of contempt, as if the alienation had been made immediately after the 
a£t refcifibry. And in the cafe of recognition, perinde eft whether the re« 
ceiver of the right poflefs thereby or not, it being incurred by the taking 
feifin. 

^e Lords hamng cmfidered the aUedgeance and circumftances mentioned^ found 
retognkim quoad tbeje lands not to be incurred. 

Thereafter it was alledged for the defender : That one of the wadfetters d 
me having confirmed, and expede the infeftment d me during the Englijb 
time, recognition could not be incurred ; which alledgeance the l/t^dsjound 
relevant^ 

Then it was alledged for the defenders : That the purfuer after the King's 
return ought to have craved a confirmation of his right, and not to have taken 
the gift of recognition in defraud of h\i brother the common debtor, or to- 
make ufe of the fame againft the defenders farther than for a proportion of 
the expenoes of obtaining the gift, and for fecurity of his own lands. 

Anfwered : A confirmation could not have faved the purfuer's lands with* 
out a nowdamus. And at the pafling of his gift, he gave a backbond to the 
exchequer, that being fecured of his own lands, and of (bme perfonal debta 
due to him by his brother the difponer, he (hould make no further ufe of 
the gift. Again, it was free for the King to grant the gift in favours of 
the purfuer, or any body elfe $ and the purfuer's taking of the gif^ was not 
a fraudulent, but a rational and neceflary courfe : nor can the purfuer be 
fufpeAed of collufion with his brother, to make the recognition be incurred 
in prejudice of the other creditors, his brother being one of thofe that flre- 
nuoufly quarrelled his right ; and there being feveral alienations made to o« 
thers after that in favours of the purfuer. 

^Tbe Lords founds That the pursuer* s own landsy whereof be negieSled to ta^ 
M^rmati<m^ wgbt not to be brought in computo, f^r making up tb( major part^ 
in order to infer recognition : and tbdt the purjuer could not uje the nft to the 
prejudice of the defender ; nor could thereby fecure the perfonal debts me to him. 
There was difference of opinion among the Lords about this interlocutor, 
which feems irregular. After it was carried by vote, a fettlemenr was xt^ 

commended 
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commended from the bench, but that took no cfFed, January 1683, garnet 
Buchan contra James Forbes and othcVs. Vide No. 83 1. 

E>CCCXXV. In a declarator of recognition againft the creditors of Cn^ 
fnartie^ it was aUedged for the defenders : That ail rights confirmed, whe- 
ther a me or de me^ before the major part is difponed, are fecure them- 
felves, and cannot be brought in computo with other alienations made there^^ 
after, to make thefe pofterior alienations re-cognofce, altho* confirmations, 
after difponing of the major part, would only fecure the rights confirmed, but 
would come in computo with others not confirmed ; which alledgeance the 
Lords found relevant. 

2, It was aUedged: That confirmations a me^ and refignations being ori- 
ginal rights, even made after the incurring of recognition, (hould fecure the 
lands refigned as a diJHnBum tenementum^ without a novodamus ; and if it did 
not operate that, the new vaflal got nothing, feemg the recognition carried 
away the property. Tbe Lords repeikd this alkdgeante agdinft the King and 
bis donafar. But this is more debateable againft private fuperiors. And here 
recognition being made by a father to his eldeft fon, the cafe was tefs fa- 
vourable than if it had been granted in favours of a ftranger. 

3 . It was aJledged : That when the lefler part is difponed bafe, without 
conient of the fuperior, and the difponer gets a charter of refignation with 
a novodamus^ and thereafter difpones a part without confent, thefe alienations 
before and after the refignation cannot (in rcfpetft of the novodamus) be con- 
joined to make the major part full and re-cognofce. 

Anjhvered: There being no cafuality fallen the time of granting the no* 
wdamuSy it could not take off the contempt quoad thefe fold before ; fo that 
how foon the major part came to be difponed after the novodamus ^ the recogni- 
tion belonged to the King ; altho* 'tis clear, that if the major part had been 
difponed before the novodamus^ and confequently the cafuality had exifted> 
the fupervenient novodamus would have fecured all. 

RepHed : Novodamus fecured as efFedtually as if the King had got a tt-* 
iip\Vition ad remanentiamy and then difponed. 2. Tho* recognition was not 
completed the timii of refignatbn, it was inchoated. 3. The novodamus is 
virtually a confirmation ; and as it would have tranfmitted the right of recog- 
nition, had it been complete, fo it muft purge the quality of contempt when 
it was incomplete. Tbe Lords fufiained tbe alledgeance^ and found tbe novodamus 
fecured the alienations before tbe refignation^ thd tbe major part noas not then dif^ 
pmed^ as ejfe&ualhf as if thefe particular rights bad been confirmed the time of 
tbe refignation. But it appears, that if the fuperior was denuded by a gift 
the time of granting the novodamus^ the novodamus would not then have that 
cflfea. But a gift will infer warrandice. 

4. It was aUedged : That in the cafe of wadfets out of ward, blench and 
feu-lands, holding of one or more fuperiors, granted by one or more per- 
fons jointly, the fum of the wadfet cannot be confidcred wholly in relation 
to the ward-lands, but proportionally. 

Anfwered: Seeing a wadfetter may take htmfelf to any part of the lands 
wadfet, the ward-lands (hould re-cognofce, altho* he might have relief pro 
rata off the other perfons bound in the wadfet, feeing in that cafe the con- 
tempt is nothing leflened : and if it were otherwife, fuch methods would 
always be taken to prevent recognition. And the interlocutor between th« 
Laird of Dun and Forbei of Jackfioun^ which imported the contrary, was 
thereafter flopped. Tbe Lords repeikd tbe alledgeance in rejpeSt of tbe an* 
Jwer. 

5. It was alledged: That Cromartie having granted an alienation to his 
own fervant, and kept the charter and feifin always in his ovvn poffefiion, 

without 
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without delivering the fame, that muil either be repute a truft for his own 
behoof, or a fraudulent deed, to incur recognition in prejudice of the for^ 
xner rights granted to the creditors. The Lords found, That the infeftment, 
tho' in truft, made a change of the vafTal for a time, and confequently infer- 
red recognition. And found dole and fraud in the difponer relevant to preclude 
him from all benefit he could have by the gift : but that it could not prejudge 
the fuperior, unlefs he were particeps fraudis. And they found, That the dif- 
poner's keeping the charter and feifin in his own perfon, was no qualification 
of fraud ; for the fuperior might have difponed it avowedly without any one- 
rous caufe : and fo the concealing could not be out of any evil defign, as be^ 
Ing of no advantage to him. 

6. The Lords found. That redeemable rights paid (if not adually re* 
nounced ) before the concourfe of other rights, came in computo to make up 
a major part. And found, as in Muiries cafe, That inhibition did not hin- 
der recognition : but found, That feifins wanting efiential folemnities, as the 
words vidi Jcivi^ &c. or traditio terra et lapidu^ &c. were fimply null, and 
did not infer recognition. It was debated, tho' not determined, if feifins on- 
ly null quoad third parties for want of regiftration, fhould make recognition, 
February 1683, donatar of recognition cmtra the creditors oiCromartie. 

DCCCXXVL In the caufe httvnxijohn Hay and the creditors oi Muiriey 
Jtdy 7. 1681, the Lords having found, That a right and infeftment of relief 
of cautionry, tho' for a fum exceeding the half of the worth of the lands, did 
not infer recognition, as not being a prefent right till after diftrefs ; and that 
{notwithftanding] voluntary payment made by the cautioner, or his tranfadling 
the debt without diflrefs ; but did not determine the manner of diflrefs, whe- 
ther horning was fufEcient, or if adtual payment was neceflary, or if diflrefs 
for a part of the debt, would infer a total relief, fo as to make the whole in- 
feftment of relief be computed in the recognition ^ or if it would infer only 
relief ^r^ rata of the diflrefs : yet they found, That tho' the contrad, where- 
on the infeftment of annualrent followed, and to which it related, did nar- 
rate, that Ballegerno the cautioner was diflrefTed by inhibition, and other wife, 
for the whole debt, and had power to enter to poflefs ^t lands, and uplift 
the rents to be paid to the creditor, they would not confider the infeftment 
as a purified relief for the value of the whole fum of 14000 merks of cau- 
tionry : but referved in quantum to their confideration at the conclufion of the 
caufe. And fome thought the relief was purified only for fo much of the 
rents as the cautioner had uplifted out of the relief-lands, the cautioner be- 
ing obliged himfelf to employ the rents for that efie<%. 

It was alledged : The forefaid interlocutor ought to be rectified, and that 
the cautioner being diflrefied, the infefcment of relief mufl be underftood 
as purified in taptum or in totum^ conform to the diflrefs, without refpe^ that 
he might have other relief off the principal, out of his other real or perfonal 
eflate : for after diflrefs 'tis the fame cafe quoad the fuperior, as if the infeft- 
ment of relief had been granted ab initio after the diflrefs had occurred, 
and fo it became a prefent title of pofTefEon, and in efied a right of fecurity 
rather than relief; nor could the cautioner's accepting payment for his re- 
lief, and never actually poffefling, or intromitting with the rents, prejudge 
the fuperior's jus quafitum by the diflrefs which purified the cautioner's infeft- 
ment \ as after the evidion of principal lands the warrandice lands came ia 
their place, and the receiver of the infeftment in warrandice could not then, 
by taking payment of the debt and ground thereof, prejudge the fuperior's 
right. 

Anfwered : That the vafTal's condition by the relief of cautionry, is not 
worfe, nor is he thereby difabled to ferve the fuperior. 
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The Lards Joundj Tiat bis right of rtUtf proceeding upon a narrative^ that 
the cautioner had been Sfireffedy and containing a power to enter to prefent pof' 
Jejjion^ was purified ab initio quoad valorem. And adhered to their former 
interlocutor, finding, That inhibition did not ftop recognition , notwith (land- 
ing the aliedged incoveniencies, and parities with other rights granted by mi- 
nors without confent of their curators, interdided perfons, and the like. 

Thereafter it was aliedged : That after refignation accepted by the fuperi* 
or, and before infeftment, any deeds done by the vaiTal in relation to the, 
lands refigned, could not prejudge the perfon in whofe favours refignation 
was made, becaufe refignation and confirmation have the fame efie&, and 
the fuperior does equally confent to the right, by accepting refignation as by 
granting confirmation, and he would be obliged in law to grant a charter; 
and his receiving of a fecond refignation is declared by a<^ of parliament to 
be crimen fiellionatus. 

Anfwered: As refignation would not hinder the cafualties of the feu to 
accrefce to the fuperior, if the vaiTal died before infeftment ^ and as a bafe 
infeftment granted by the vafial, and confirmed, or otherwife made public 
after refignation, and before infeftment thereon, would be preferred to the 
infeftment expede thereafter upon refignation \ fo neither ought the refigna- 
tion to fecure againfl recognition, more than it is effedual againfl rights of 
property. Befides, there is a great difference between a confirmation where 
hoc agebatur^ and a refignation which is an adt that paffes of courfe, efpect* 
ally in exchequer. 2. The refignation is but an inchoat confent at befl, and 
the fubfcrrbing of a charter by a private fuperior, and the affixing of the 
great feal to one figned by the King, with a previous refignation, imports 
only a confent ah eo tempore^ and is fcarce equivalent to the effed of a con- 
firmation till feifia follow. And whatever might be faid, if the fuperior 
had been in mora^ to expede an offered charter, (and no fuch mora can be ^ 

imputed to the exchequer) yet where the fuperior is not in mora^ deeds in-* 
terveening between refignation and infeftment may concur with other rights 
to infer recognition, even againft the right following upon the refignation^ 
in refpeft the fuperior's confent (which is only confidered from the time of 
infeftment) brings it to the common cafe of rights confirmed after recogni- 
tion is incurred, which doth not fecure without a novodamus. 

The Lords found, That all rights granted by the vaffal, refigner, after rejigs 
nation, and before fubfcribing of the charter, in the cafe of private fuperior s, 
and before appending of the great feal to the charter, where the King is juperior, 
came to be confidered as grounds of recognition, either as to the right refigned^ or 
as to other rights^ notwitbfianding the refignation. And the reafon of the diffe- 
rence betwixt the King and a fubjedt-fuperior is, becaufe the King's confent 
is never complete till the great feal is affixed, tho' the fignature be pafTed 
his Majefty's hand, and compounded in exchequer. 

Thereafter it was attedged: That a vaflal's deeds completed by infeftment, 
even between affixing of the feal where the King is fuperior, or fub bribing 
the charter, where the fuperior is a fubjed, and the taking feifin thereon, 
are grounds of recognition* And as a bafe feifin taken after fealing of the 
charter of refignation, and before infeftment thereon, if made public before 
feifin takea upon the faid charter of refignation, would carry the preferable 
right of the lands, fo it would infer recognition, feeing tantum facere po* 
tefi vaJfaUus delinquendo quantum cofUraberuk. But there being no bafe feifin 
between ihe appending of the feal and taking infeftment upon the charter 
of refignation, this debate was dropt and let fall. 

Thereafter it was aliedged : That tho' after recognition \s incurred, the fu- 
perior 's confirmation of any particular bafe right, or of fuch rights even ex- 
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ceeding the major part, will not fccurc the rights not confirmed ; yet it 
will fecurc thofe confirmed if the fuperior hath not antecedently gifted a- 
way the recognition ; fo a pari a charter upon a refignation, without a novo-- 
damus importing the fuperior's confent, (hould fecurc the lands refigned. 

Anfwered : A fuperior's accepting refignations, and granting charters there- 
on without a novodamuSj being ordinary ads wherein the change of the 
vaflal is only confidered, without examining if the major or minor part be 
difponed, the fuperior is not prefumed thereby to pafs from any cafuality of 
recognition ; whereas in a confirmation of a bafc right hoc agitur^ and the 
fccuring againft recognition is thereby intended. 

The Lords repelled the alledgeance in refpeSl of the anpuoer y and founds that 

infeftment upon the refignation without a novodamus, did not Jecure the lands 

refigned againjl a recognition incurred before^ tho a confirmation of the right 

would have fecured againfi recognition^ if then fianding in the fuperior s per-f^ 

fon ungifted ; as was found in the cafe of Cromartie. 

Thereafter it was alledged : That feeing confirmations de me did not dif- 
unite the lands confirmed from the ancient barony, if there were fo many 
rights confirmed de me as made the major part, the vaflal might difpofc of 
the leflfer half without confent, or hazard of recognition, which is inferred by 
a difpofition of the major part without conlent. And anciently when feus 
were gratuitous conceflions, no more recognofced but what was difponed 5 and 
the difpofing of the major part without the confent of the fuperior, did only 
make that major part, and not the whole, fall under recognition : far lefs (hould 
a difpofition of more than the half of ward*Iands infer a total recognition 
with us, where fuch are purchafed for prices near to the value of the fame. 

Anfwered : If the fuperior having confirmed the half of the feu de me^ 
the vaflal might difpofe of the other half j he might render himfclf inca- 
pable to ferve his fuperior, which were abfurd. And fuperiors intending to 
gratify their vaflals, by confirming their rights, do not advert if the lands con- 
firmed be the major part. And the pofition, that the vaflal may difpone 
the half without the fuperior's confent, doth only take place where the o- 
ther half remains with the vaflial unannalzied ad fuftinenda onera vaffalti. 
For tho' it might with fonie colour be pled, that if a vaflfal difpofe of ten 
of a twenty one pound land, without the fuperior's confent, and then difpofe 
of the remaining eleven pound, the fuperior's confirmation of the eleven 
pound land would hinder the ten pound land firft difponed to recognofce; 
cfpecially if the time of the confirmation the fuperior knew the vaflal to be 
denuded of the other half, as if the fuperior feemed thereby to allow of the 
vaflral's being denuded of the whole : yet this confequence would choke the 
analogy of recognition, feeing the fuperior's intention to fecure the lands 
confirmed is not to be in other confequences prejudicial to him. But if the 
major part were not difponed and confirmed, but refigned ad remanentiam 
for the fuperior's advantage, it might be more doubtful if the ten pound 
land firft difponed without his confent fliould recognofce. 

The Lords did not diredly determine the point ; but they inclined to fu- 
ftain the anfwer notwithftanding the alledgeance, and to find that bafe righta 
de me confirmed were not to be confi(}ered quoad the property in computo to 
make the major part to be confidered as remaining with the barony, but only 
auoad the value of the fuperiority, fo as bafe infeftmcnts de me ^s well as/z me 
nave the efl^eft of a difunion ; which feems confequential to the former point. 

Thereafter it was alledged : That the lordfhip of Errol being an eighty 
pound land, erefted in a barony in the perfon of the Lord Errol^ and a 
twenty pound land thereof being refigned in favours of 
with a difpenfation for taking feifin at one place, and a claufe for payment 

of 
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of one tack-duty for the whole twenty pound land ; tho' the faid twenty 
pound land refigned could not be called a barony, there being no union or 
erection, yet it fhould be looked upon as one tenement, becaufe of the one 
feifin and one reddendo : fo that the major part muft be difponed without 
confent, to infer recognition of any part thereof. 

Anfwered: Lands are united either naturally, when contiguous, or civilly 
when difcontiguous lands are united by. a formal clauie of union in one 
barony or tenement^ in a charter granted by the King. And the charter in 
queftion, containing no formal claufe of union, but only a difpenfation to 
take off the neceility of feveral feifins in the difcontiguous parts, can be con* 
fidered as an union ad bunc effeSium allenarly, and not quoad omnes e£€&us : fo 
that the parts of the twenty pound land are to be confidered in relation to their 
patural union, which makes fo many diJiinSta tenementa as there are difcon- 
tiguous parcels ; and therefore recognition is to be inferred from a difpofiti- 
on of the major part of each of thefe contiguous parcels : nor have the vaf- 
fais hereby any prejudice ; for, on the other hand, the alienation of the ma- 
jor part, or total of one diftindl tenement, cannot prejudge the other tene- 
ments. 

The Lords founds That the difpenfation for taking feifn at one place ^ and the 
reddendo of one taxt-duty in the charter of refgnation^ did not import a civil 
union of the difcontiguous tenement s^ which therefore were to be confidered ^j di- 
ftindta tenementa, fo as the alienation of the major part of each did recognofce the 
refpeSlive tenements difponed. 

Thereafter it was alleged: That the lands of Errol and the lands of 

are not to be repute difcontiguous, the interjeded lands being 

only difponed bafe, and the fuperiority landing in the perfon of the vafTal 

difponer ; but are to be looked upon as parts and pertinents of the barony, 

with refpedt to fovereign fuperior, to defend againft a difcontiguity. 

Aifwered: As the value of the fuperiority, and not the property by the 
bafe alienation thereof, is to be confidered in the perfon of the vaiTal difpo- 
ner, in a competition of lands remaining with him, fo that property ought 
not to hinder recognition to arife from any fiditious contiguity it has with 
the mains oi Errol and not difponed. 

This point received no interlocutor, and the parties fettled before pronoun- 
cing of decreet. 

DCCCXXVIl. Found that a wadfet of ward-lands for a fmall fum, un- 
der the value of the half of thefe lands, inferred recognition, tho' it was re- 
deemable upon payment of a referable fum, in refped: the property of the 
whole was difponed ; and it was not like an annualrent, which (as but a 
fervitude out of lands) is only confidered with refpe£t to the value and bur- 
den on the lands, March 1683, Earl of Aberdeen ^ Lord Chancellor, contra 

DCCCXXVIII. In a fuperior 's declarator of recognition of lands wadfet 
with a backtack for a fum under the half of the value. 

^//i?^^^^ for the defender : That till the backtack be declared [void], and 
brought to the cafe of a proper wadfet, the backtack duty only, which is be- 
low the half of the rent, is to be confidered as the burden. And as infeftment 
of warrandice out of a whole tenement is not to be confidered an alienation of 
the whole or major part, unlefs the diftrefs exceed the half of the value, till 
which time it is no title of pofiTefiion ; fo neither is an improper wadfet with 
a backtack to be confidered before declarator as a ground of recognition, un- 
lefs the backtack duties exceed the half of the rent. And the like may be 
faid of an infeftment in fecurity out of a whole tenement for a fum under the 
half of the value. 2. The purfuer was obliged to confirm wadfets grant- 
ed by the vafifal. 3. He acquired the wadfet* right by which recognition is 

alledged 
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alledged to be inferred, and To hath approven the wadfet, and pafled from any 
recognition incurred. 

jttfwered : Tho' the backtack duties be lefs than the half of the profits 
of the lands, recognition muft be incurred, the fee of the whole land being 
difponed : for it is the vafTars contempt thereby, and not the value of the 
backtack duties, that is to be the rule of recognition. 2. The fuperior's ob- 
ligement to confirm was conceived in favours of particular perfons therein 
mentioned, viz. one Strange &c. and the wadfet quarrelled was granted to 
Sir Alexander Donn, one more powerful than the fuperior, whom the vafilal 
could not obtrude to htm. 3. Sir Alexanders right was acquired after recog- 
nition was incurred, and fo that acquifition cannot prejudge the prior re« 
cognition. But then the right is yet blank ; and the wadfet containing both 
feu and ward lands, the purfuer defigned only to affect the feu, and to leave 
the ward under recognition. 

Replied : The fuperior being obliged to confirm a wadfet to Strange had 
no prejudice by confirming it in favours of Sir Alexander Donn 5 for tbo\ by 
the feudal law, when the perfonal fei'vice was due, it might be inconveni- 
ent for a fuperior to have a vafTal more powerful than himfelf ; now the 
greater a ward-vaflal is, the fuperior has the greater profit by his marriage. 
2. Any confent or approbation by the fuperior, viz. accepting refignation of 
feu-duties for fubfequcnt years, as Craig obferves, even after the cafuality is 
fallen, will fecure lands fo approven ; confequently the acquiring the right 
from the va^al muft have the fame effedl. 

7^^ Lords repelled the defence on the backtack duties j and alfo repelled the fe^ 
cond defence upon the ohligement to confirm^ Sir Alexander Donn heing none of 
the perfons named : but they fufiained the third defence of the fufcf tors homolo^ 
gationy by purchafing the right of the wadfet wherein the ward-land was con^ 
tainedy and found the fame to be the purjuers evident ^ tho' blanks he producing 
the fame and paying the money ^ June 1687, Littkdean contrz Law rclid: of 
Sim/on. Vide No. 1012. 

DCCCXXIX. In a declarator at the inftance of Sir John Fakoner^ as do- 
natar of recognition of Provoft Grame\ lands, compearance was made for 
one John Balfantynej who aUedged : That he had raifed reduction ex capite 
leBii of Provoft Grame\ right, as flowing by progrefs from George Rome^ 
after he ftood inhibited by the defender's father. • 

Anfwered: Inhibition giving no jus in re^ the right of the lands was va- 
iidly tranfmitted to the Provoft, who being vaflal, was capable to commtC 
the deed of recognition whereby there is jus quafitum to the fuperior. And 
it was found in Pjowrie's cafe, that inhibition whereupon the creditor had no 
real diligence, did not binder recognition. 

Replied : Tho' inhibition did not hinder the tranfmifilon of a real right, 
as to all effeds, but only in fo far as prejudicial to the ground of the inhibi*- 
tion, yet the right is tranfmitted cum fuo onere^ qma nemo plus juris tribuit 
quam ipfe habety and the cited pradique does not meet 5 for in Powrie's cafe 
recognition was incurred by a perfon inhibited, who was full and unlimit- 
ted vafiTal to the fuperior. But here the feu being tranfmitted after inhibi- 
tion cum onerCy Grame can only be confidered a vaffal as limtted by the in- 
hibition againft this author, who could not by his deed prejudge the fame ; 
for if Grame % ward had fallen, and thereafter bis right had been reduced ex 
capite inhibitionis, the inhibiter doing' real diligence againft the land, would cer- 
tainly have accefs thereto, unlefs the donatar of the ward did purge the ground 
of the inhibition. And if inhibition Would exclude the fuperior from the 
ward-profits, which arife from the nature of the holding as a reddendo^ multo 
magis would it prefer to cafualities arifing upon feudal delidts, which is caufa 
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potnalh. It would have the like cfFcd againft liferent cfcheats. And the 
fpecial privilegfc of quinquennial poiTefTion, by virtue of forfeiture for trea- 
fon, arifes from a particular law ob bonum publicum ; to which all interefls 
mufl cede. 

Duplied : In Powries pradique, not only Muirie^ who did the deed infer- 
ring recognition, was inhibited, but alfo Ramjay his author. And the argu- 
ment of difparity urges as ftrongly againft the pradique, why inhibition 
Should flop all recognitions. 

Triplied : The inhibition did fecure the inhibiter, as well as if Rome had 
tranfmitted the right with the burden of Ballenden*s debt. And the interlo- 
cutor in Powrie's cafe, where it feems determined, that the purchafer of 
the lands after inhibition did recognofce them in prejudice of the inhibiti- 
on, is but a fingle decifion, and not clearly debated : nor could any ward 
lands be fecure by inhibition, if the inhibited party might, notwithftanding 
the inhibition, effedtually difpone, and the new vaiTal recognofce them by 
his deed. But the truth is, the acquirer is not vaiTal in quantum the in- 
hibiter is prejudged. And tho' an heir who fucceeds by law may difpone 
or recognofce, notwithftanding of a perfonal inhibition ferved againft his 
predeceflbr, that is not to a fingular fucceffor by a voluntary right. 

The Lords founds That the inhibition hindered recognition, July 1687, Sir 
John Falconer contra John Ballantyn. 

DCCCXXX. In the reduction of a decreet of recognition, recovered by 
the Earl of Lauderdale againft the vaftals of Dundee^ the Lords having refu- 
fed to turn the decreet into a libel, but refolved to hear the parties what 
they could fay in material juftice qua/i in libello. 

It was alledged for the vaffals : That one of the bafe rights being forty 
years before the other, and fo prefcribed quoad the delicft, it could not con- 
cur to make the recognition. 

Anfwered : Recognition cannot prefcribe till once incurred, after which 
time only prefcription of the adl of recognition runs ; for aStio non nata 
non prafcribitur : and the firft bafe right did not comprehend the major 
part of the ward tenement. 

T}>e Lords repelled the defence in refpeB of the anfwer. 
Then it was alledged againft another right to one Edgar : That it was 
renounced, in fo far as for the fpace of forty years before incurring recogni- 
tion, no document was taken upon it, and fo it was prefcribed. And as 
that right could have no efte£t againft the ward vaftal, to carry away the 
lands, fo it could not be looked on as a ground of alienation, feeing the 
lands remained effedually with the ward vaftal, difponer. And the prefcri- 
ption ought to operate a renunciation before recognition was incurred, un<* 
lefs the donatar will alledge interruption. 

jinfwered: Seifin being taken upon that bafe right, the donatar may 
found upon it as a concurring groqnd, unlefs it were taken away by a for- 
mal renunciation of the real right ; and prefcription being but an excepti- 
on is not a renunciation. And it were very difficult for the King, or his 
donatar, to prove interruption, which could only be known from thofe whofe 
intereft it is to conceal the fame. 

Replied : That in private rights prefcription runs againft the King. And 
the reafon of recognition being becaufe the vaftal has difponed ward lands, 
it cannot be properly faid after prefcription, that they difponed, the right 
and infeftment being brought ad non caufam by the prefcription, which is a 
difcharge in law, and fo muft include all things neceftary and ufual in 
difcharges by padtion inter parties. And an improbation of a bafe right is 
no formal renunciation, tho' it would extinguifli the bafe infeftment before 
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recognition was incurred. 2. By the fame analogy prefcription of bands 
might be repelled againft a donatar of efcheat, and multo magis againft a do- 
natar of ultimus haresy or baftardy, which is not caufa panalis. 

7he Lords repelled the alledgeance and anfwer^ in reJpeEl of the reply. But 
this point was not fully confidered. 

Upon pronouncing this interlocutor it was alledged : That the bafe right 
was lawful, being granted before the year 1633, and could not be a ground 
of recognition, which took off the point of prefcription. 2. Bafe rights de 
me confirmed ought to be reckoned a part of the barony, feeing the barony was 
not disjoined. 

Anjwered: Tho' the fuperior confent to gratify the old vaflal, and fecurc 
the fub-vafTal, it is not to be fuppofed, that he intends the lands (hould con* 
tinue to be reckoned a part of the fubjeSIum dividendum : for then it would 
follow, that if the fuperior confirmed one half, the vaflal might difpone the 
other without his confent. 

The Lords repelled the alledgeance in refpeSi of the anfwer ; and found y That 
the bafe rights confirmed do fubduce from the rental of the barony j tbo' they do 
not concur to make up the recognition. 

In this procefs the Lords found, That the minute of a feifin upon the 
back of a charter, did not inftrud there was a feifin taken, feeing the inftru* 
ment or extract was not produced, by which it might perhaps appear, that 
there were nullities, and want of eiTential claufes, as vidijfcivij &c. or tradi^ 
tio terra et lapidis. And found, That a feifin bearing only traditio terra et 
lapidisy was no feifin of annualrent. 

The Lords alfo found,That a public infeftment being given after recogniti- 
on, in fatisfadion of a bafe infeftment of annualrent unconfirmed before recog- 
nition, if the faid bafe annualrent was ufed as a concurring ground to make 
up the major part, the lands in tbe public infeftment ought not to be fub- 
duced from the rental in the computation of the major part, tho' now they 
are disjoined by the public infeftment, and fo to be confidered as to the o- 
ther grounds of recognition. 

The Lords alfo repelled the defence againft a feifin produced as a ground 
of recognition, viz. that it appeared by the feifin, that it was a feu before 
the year 1633, and fo lawful, unlefs the creditors would fay, that the feu 
was for a competent avail conform to the ad of parliament, and prove the 
fame by production of the charter; and would not burden the donatar to 
alledge, that it was feued for an incompetent avail ; tho' the contrary had 
been found in the Laird of Dun'% caufe contra Lord Arbuthnoty where the 
donatar was burdened to propone and prove the alledgeance of the incom* 
petent avail. 

It was alledged againft a feifin of an annualrent of vidual : That the fym* 
bol ought to have been a rip of corn or ftubble of the land, whereas the 
feifin bore a penny as the fymbol. 

Anfwered : The feifin had never been quarrelled againft the heritor upon 
that ground hitherto. 2. The feifin having the efientials, tho' defedive in 
many things, may found recognition^ feeing the difponer cannot quarrel it 
upon thefe defeds. 

The Lords Jujlained the feifin. 

The Lords fuftained all bafe infeftments after the 12th April \(>^^y (which 
was the date of the ufurper's ordinance about ward lands) as lawful, ac« 
cording to the law then ftanding, and not to be grounds of recognition, un- 
lefs the vafiTal continued after the King's reftitution without obtaining confir- 
mation. 

The 
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The Lords alfo found, That tho' a confirmation de me or a me after the 
incurring recognition, faved the right confirmed itfelf, yet fuch right might 
be computed by the fupcrior as concurring grounds of recognition for the 
reft. 

DCCCXXXI. "James Bucban having raifed reduction of the decreet men- 
tioned No. 824, the debate was refumed : but the Lords coniidering, that it 
was res judicata juper iifdem deduSiis^ they were unwilling to meddle with 
it ; but recommended a fettlement to the parties, Jufy 1688, James Bucban 
contra James Forbes. Vide No. 824. 

REGISTRATION. 

DCCCXXXII. A feifin given in to the regifter by the Earl oiMarr^ and 
marked debito tempore in the minute-book, being taken up before it was in- 
(ert in the regifter, to purfue thereon for maills and duties, and being ne- 
glected to be given back till the regifter was filled up, fo as there was no 
room to regiftrate it within fixty days of the date thereof, the Lord Marr ap- 
plied to the Lords, that they would ordain his feifin to be regiftrate accord- 
ing to the date in the minute-book ; but the Lords found they could not do 
it, March 1 684, Lord Marr and Cardrofs contra Lady Kincardin. 

DCCCXXXIIL Found that a difcharge of the rcverfion of a wadfet, and 
of the legal of an apprifing, tho' not regiftrate within fixty days, could not 
be quarrelled by pofterior fingular fuccefifors without onerous caufes, feeing 
the difcharge containing an obligement of warrandice, would reduce the faid 
voluntary rights upon the a<ft of parliament 1621. And it may be contend- 
ed, That legal real diligences by apprifing, &c. following upon pofterior gra- 
tuitous bonds, might quarrel the want of regiftration, unlefs there had been 
inhibition raifed upon the warrandice before granting of the faid bonds, March 
1684, Patrick Syme contra the Lord Torpbicberiy Charles Otiphant and others. 

DCCCXXXI V. The Lords allowed a principal bond that had been regi- 
ftrate againft the Lord Annandale after he was dead, to be got out of the re- 
gifter upon the delivering back the extradl. Here it was not known if the 
bond was booked. The Lord Soutbejk fupplicant, June 1687. 

DCCCXXXV. A feifin taken in Zetland being fent in a fliip to be regi- 
ftrate in the general regifter at Edinburgh^ and the fliip being driven to A'or- 
ivay by ftrefs of weather, fo as the fixty days were elapfed before ftie arri- 
ved at Leithy application was made to the Lords for an order to mark and 
book the feifin within fixty days of the date. 

^be Lords ordained the Jeijin to be taken in, and marked of the date of the in^ 
giving^ feeing it might be preferable to infeftments pofterior to the regijlration, Fe- 
bruary 1688. Vide No. 330. 

REMOVING. 

DCCCXXXVI. The purfuer of a rcduftion, containing a diftindt con- 
clufion of declarator, infifting in the declarator before the produdion was fa- 
tisfied. 

Alledged for the defender : That he having been fevcn years in poffeffion, 
the purfuer could not infift in the declarator. 

The Lords founds That the declarator being petitory y it might be inffed in, al- 
tho' it could not dijturb the defenders poffeffiony till the event of the reduSiion, ex-- 
cept by a procefs of removing, or maills and duties following on the declarator, 
which Jome thought equivalent to a reduSiion, March 1682, Strowan contra Mar- 
quis of AtboU. 

DCCCXXXVIL 
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DCCCXXXVIL The Lords found. That inhibition did not intcrrapt a 
pofleffory judgment of lands, tho' it might interrupt a poflcflbry judgment 
of teinds, inhibition not being a pofTeiTory a£t but a diligence ; tho' it may 
be the ground of a petitory adlion or redudion, which will interrupt after 
citation or fentence, as the Lords fee caufe. Item^ Found that poffeflion by 
virtue of an annualrent did not afford the benefit of a poiTefTory judgment^ 
an annualrent being no title of pofTeflion. And found, that a poflcflbry judg- 
ment could not be obtruded againft a poinding of the ground on an annu- 
alrent, in refpe<ft a right of annualrent is confident with a right of proper- 
ty, January 1683, Ludovick Cant contra Andrew Aikman. 

DCCCXXXVIIL Found that if a tenant within burgh duly warned to 
remove, fit above forty days after Wbitfunday^ he is liable for the rent ; al- 
tho' it was alledged^ that the landlord had not got the houfe fet to another, 
and fo had no real prejudice by the tenant's fitting beyond the ordinary time, 
and the tenant was willing to fatisfy him for the time he pofifefTed after the le- 
gal term of removal. In this procefs it appeared that by the cuftom of burghs, 
tenants of brewhoufes, &r. kilns and barns relative thereto, fhould remove 
within twenty four or forty eight hours after the term, December 1683, Pj- 
trick Johnjioun .contra Bx^bert Douglafs. 

DCCCXXXIX. In a removing it being alledged that the warning was 
null, in fo far as the execution on't at the dwelling-houfe, did not bear fix 
knocks, or that a copy was left and affixed upon the principal door, but 
only, that a copy nvas left at the boufe, which might be true, tho* it was left 
at a back door, contrary to the ad 75. Pari. 6* James V. and the 39. ad. 
Pari. 6. Queen M?ry, anent warnings. 

Anfwered : The firfl: of the cited ads of parliament doth not require 
knocks but when the doors are (hut ; and in fortification of that part of the 
execution, that a copy was left at the houfe ^ it is offered to be proven, that a 
copy was affixed upon the moft patent door. 

Replied : Where a mefTcnger has accefs, he fhould offer a copy to fome 
of the fervants, and upon their refufal, affix it upon the door, conform to 
the faid ad 75 ; and the quarrelled execution not bearing this, it appears to 
have been execute at the door when entrance was denied, and then fix 
knocks fhould have been made, and the execution fhould have expreffed fo 
much. 

The Lords fcund the execution cf the warning null^ February 1684, SirPtf- 
trick Threap/and contra Sir John Strachan. 

DCCCXL. It being alledged 2Lg2\n{{ a removing, at the inflance of a do- 
natar of ullimus hares : That the gift is not declared, which ought to have 
been done. 2. That the purfuer was infeft after the term of removing ; 
and tho' he had been infeft before the term, and after the warning, the in- 
fcftment could not be drawn back in favours of him a fingular fuccefTor. 

Anfwered : It is abfurd.to require a declarator of a gift of ultimus hares^ 
the defund having no heirs to be called in fuch a procefs ; for if he had 
heirs, there would be no place for an ultimus bares. 

Replied : There ought to be a declarator, tho* proceeding but upon a 
general citation of all perfons having interefl, at the market-crofs, as was 
found the lafl of July 1666, in the cafe o( Thomas Crawfurd contra 
and July 30. 1662. 

The Lords founds That a gift of ultimus hsres ought to be declared^ as well 
as a gift of bajiardy^ February 1684, Dr. Taylor contra Bruce and Strang. 

DCCCXLL Foi^d that a malt kiln and barn being fet for a year, and 
not for a month or quarter, the tenant could not be removed without a 
preceeding warning forty days before the term, more than other tenants 

could 
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could be removed wtthoot foch due warnbg, Mtrcb 16S4, TZimu Waa^h 
contra Gtergt AbtTcrtuwf* 

DCCCXLII. It being alkdgei agiunft a warning made in 3^ 1684, for re* 
moving at Wbitfunday i685,That the warning was not lawful, not being made 
within the year of the term of removing, and alfo made forty days before 
the faid term, and fo difconform to the order appointed by a^ 39. FarL 6. 
Queen Mary. 

Afifwertd: The meaning is, that warning (hould be ufed within a year 
or twelve months of the term of removing, and not that both (hould be in 
the fame year of God. 

The Lords repelkd the defenders alkdgeance as frivolcm and caf^iouSy De- 
cember 1 686, Mr. WiUiam Gordon Advocate, contra Mr. Robert Lermmtb of 
Bakomy. 

DCCCXLIII. In a procefs of removing, at the inftance of an heritor a* 
gainft a wadfetter, as not being infeft, it was aUedged for the defender, That 
the purfuer's right is acquired with the burden of the defender's wadfet^ 
which the Lords fudained, F^nruary 1687, Sir Feter Frazer contra Stracban. 

DCCCXLIV. The Duchcfs of Lauderdak having purfued Alexander Stall 
to remove from the coal-grievc's houfe. 

It was alledged for the defender : That he ought to [ be found intitled to] 
fo much exceptiotie doti as a barn or ftable built by him were, or might be 
worth to the purfuer. 

Anfwered for the purfuer : The ftable and barn inadtficata folo alieno ce-^ 
dunt foloy cfpecially the defender not being tackfman, but a grieve and fer« 
vant, who might have been turned off at any time> as he now is, upon 
malverfation. 

Replied: The coal -works required horfes to draw the water, and confe- 
quently a ftable to lodge them in, and a barn to threfti corns for them. 

Duplied : The defender furniihed horfes to the coal-works for his own 
gain, which the tenants of Diddiftoun had been in ufe to do at 10 d. per 
diem. And the purfuer is willing that the defender take down his ftable and 
barn, as being of no ufe to her. 

The Lords appointed a vifitation for trying what the building might be 
worth to the purfuer, and refolved to modify accordingly, February 1687, 
Duchefs of Lauderdak contra Alexander SteiU. 

DCCCXLV. A defence upon feven years poffeflion being proponed in a 
procefs of removing ; 

The purfuer alledged : That the defender could not be heard to propone 
defences, till once he found caution for the violent profits* 

Anfwered for the defender : The ad 39. ParL 6. Queen Mary^ appoints 
the defender in a removing to find caution where he impugns the executi- 
ons of the warning without producing any right in his own perlon. But 
here the defender produces his infeftment, and the poffeflion is foBi^ which 
muft abide probation. 

^ne Lords found the defender cugbt to fold caution where the defence is not in^ 
ftantly verified^ unlefs the purjuer have fomething to prave^ when the defender's 
taking the fame term to prow his alkdgeance does mt delay the purjuer^ June 
1687, ^^^ George St. Clare contra John Grant. 

REPROBATORS. 

DCCCXLVL One of more witnefles adduced agaitfft a minor, having 
defigned himfelf indwelkr in Edinburgh, when he was a foldier in Berwick, 
and another having deponed he had a tack from the purfuer ; the minor, 

O o o fometime 
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fometime after the enmination of thefe witneiles, craved a tltligefice lor 
proving reafons of reprobator^ in refpcd they had deponed falfely a$ to fome 
of the initialiay viz. the dwelling-place, and the having of a tack* 

Altedged for the purfuer : That reprobator could not be allowed, it not 
having been protefted for the time of the examination. 

Anfwered: The defender being minor, cannot be prejudged by fuch an 
omiflion : and the reprobator is now craved before advifing of the depofitions. 

The Lords would not grant a diligence, but allowed the defender to raifc 
a fummons of reprobator y which they declared they would take in incidenter > 
and they delayed advifing of the depofitions of the principal caufe till January^ 
November 16^7^^ Mr. John Paip contra the Laird of Newtoun. Fide Ho. 
847. 

* DCCCXLVn. A reprobator not protefted for at the examining of the 
witneffes, being craved after the caufe was concluded, upon this fpeciality, 
that the defender was a minor, and fo ought to be reponed againft the o- 
miffion. 

Anfwered: The time of protcfting being among the folemnitles and me- 
thods of procefs, the minor ought to have no benefit of reftitution, cfpeci- 
ally feeing the party has this prejudicfc, that he cannot now adduce new 
witnefles before conclufion of the Caufe, which, he might have done, had 
the faith of his witneffes been called in queftion by a proteftation for repro^ 
bator debito tempore. And the minor has recourfe againft his tutors and cu- 
rators that were prefent at the examination of the witneffes^ and did not 
proteft when they heard the initialia. 

The Lords refufed to fuftain reprobator, February 1684, Newtoun contra Mn 
John Paip. Vide No. 846. 

REVERSION. 

DCCCXLVIII. It being alledged againft an inftrument of confignation, 
That the order was null : for that, i. The inftrument did not bear, that a 
procuratory was produced or {hown, Laird of Bafs contra fFachops^ Nwember 
13. 1622 : Nor, 2. That the money was numeratay but only, that there was 
a b^g of money produced, which by ocular infpedion contained 2300 
mcrks. 3. It was null for not bearing the expences were configncd. 

Anfwered : There Was no occaiion to produce the procuratory, the credi- 
tor being abfent 5 and dejaBo there was a procuratory, which is now produ- 
ced. 2. It was in vain to tell the money in the church when the party was 
abfent : but immediately thereafter it was numerate, and coofigned in the 
hands of the dean of guild of Edinburgh^ 2iS appears by the inftrument. And 
3. The fum to be configned being only 2000 merks, the odd 300 merks was 
configned in lieu of expences i and if the expence be more, the fuperplu& 
is offered at- the bar. • 

The Lords fujiainedthe order ^ March 1683, Jolly contra Paterfm. 

DCCCXLfX. The Lords rejedcd ^n order of redemption ; for that the 
inftrument of premonition did not bear the procuratory was (hown or offer* 
ed, the caufe being favourable, and it was not alledged that the procuratory 
was called for, March 1685, Smith oS. hroeramfay contra jttercromby. 

S E R V I TU D E S. 

DCCCL. t^ouriA that a bond of thirlage to a perfon's mill, for payment 
only of outfackcn multure, being cloathed with poffcffion, was a real fefvi- 
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tode agdinft the gfantef land hisrfidgul^ fuGceflbrs> JanmrfitZb^ Peter con* 
tra Lady Eccks, . . 

DCCCLL Found that a bond of liberty to run levels through the grant- 
er's ground, not cloathed with pofleflion, is not a real fcrvitude : but the 
Lords inclined to fudain inhibition upon the bond, as fufficient pofTeilion, 
January ib^b^ Sir Adam Blair contra creditors oi William Rigg of Car- 
berry. 

DCCCLIL Found that neighbouring heritors to Dumfermling muir, which 
belongs to the King, being infeft with the general claufe of common paftu- 
ragc, and parts and pertinents, they might prefcribe the right of a com- 
mon pad ur age in. the faid muir^ and alfo might prefcribe the properties of 
ibme parts of the muir, by forty years peaceable poileffion of the fame, as 
part and pertinent of their properties, altho' there was no fpecial mention of 
the faid muir in their rights, February 1686, his Majefty's Advocate t:ontra 
the heritors near to Dtin^ermling muir. 

SOCIETY. 

DCCCLIIL Two men having contracted for a bargain of viftual, which 
the feller was obliged to deliver to them equally 3 and he having deliver- 
ed the whole to one of the buyers, who was his own goodfon, and purfu- 
ed the other for the half of the price. 

The defender alkdged : That he could be liable for no part of the price, 
having got none of the vidual. And the conjundl buyer who received the 
whole, was now infolvent. 

Anfwered: The buyers being ^«V, delivery to any one of them was fuf- 
ficient. 

Replied : Emptio rei faSia a pluribus ementibus infers no fociety, where if 

there is no contributio lucri et damni. 

7be Lords ajfoilzied the defender from payment of any part ef the price^ Fe- 
bruary 1 682, Neilfim contra M^Dougal. 

DCCCLIV. Found that tte buying of bear by the clerk of brewery, 
which came to be brewed there, made the mafters of the brewery, who 
were fociiy liable in Jolidum for the price of the bear, tho' the feller had no 
written receipt from the clerk or maltman : but that it was only proven by 
witnefTes, and acknowledged by the clerk, that the fame was delivered and 
Ijrewcd, March 1683, Jobn/ioun contra Sir WilUam Binning and Bailie ISIeil^ 
fin. The like was found February and March 1683, Dionyfius Tbomfon contra 
Bailie Penman and others \ and the like contra Sir James Stamfeld : 

tho' here the clerk's commiilion in writ did not extend to the power of buy- 
ing, which feems hard uppn mailers. 

S P U I L Z I E. 

DCCCLV» The Lords of feffion found to bp the only judges competent 
. in removings by the remedium extraordinariumy againft tackfmen who have 
years of their tack to. run, and are in arrear a full year's rent, viz. that they 
ijiould either find caution for bygones and ip time coming, or elfe remove,^ 
notwithftanding of the hypothecation j and that fhcriffs are not competent, 
to judge in fuch removings, .tho' they be competent to cognofce ordinary 
removings where there is no (landing tack, as is provided by the aft 39. 
Pari 6. Queen Mary^ December 15. 168 1, Betbun of Blebo, contra his tenants. 

DCCCLVL One who wpnt with the King's army to Botbwel^ having about 
two hours after the defeat, plundered fome horfes out of a houfe about two 

miles 



L 



244 S P U I L Z I E. 

miles from the place ; and being purfued for a fpuilflue, he atkdged : That 
what he did was by occafion of the war, and fell under the a£t of in- 
demnity. 

The Lords repelled the defence^ unlefs it were provenr that the purfuer bad been 
then a rebels February 1682, Kincaid contra Mmrbead. Vide No. 858. 

DCCCLVIL It being alledged againfl a fpuilzie of goods, in the labouring 
timCi That there was a fufiicient number left behind for the labouring, and 
that the purfuer having parted with fome part of the lands, and not put off 
any of the goods the time of the poinding. 

The Lords repelled the defence^ becaufe there being other goods and corns in 
vieWj the defender Jhould have fpared the labouring goods^ March 1682, Straitm 
contra Prejlon. But thereafter, in November 1 682, betwixt the fame par- 
ties^ the Lords fuftained this defence to exclude the fpuilzie, that the time 
a fufiicient number of goods, more than was neceffary for the labouring, 
was left. 

DCeCLVIII. In a fpuilzie for great violent profits, at the inftance of the 
owners of horfes feized by fome perfons at the firft rife of the weftern re- 
bellion. 

Alledged for the defenders : That they were fecured by the indemnity, 
and could not be liable in a fpuilzie, which is penal ; nor yet in fimple refti- 
tution, feeing the horfe were left, and the defenders made no benefit by 
them. 

Answered for the purfuer : This procefs being neither vindicta publica^ 
nor privata^ but only pretiofa^ for damage and intereft to a party lefed, it 
cannot fall under the indemnity. 2. The horfes being robbed without fpe- 
cial warrant of officers^ and before they were formed into any companies, 
the deed mud be confidered as a private depredation. 

The Lords did not fuftain the fpuilzie as to all the violent profits con- 
tained in the decreet ; but allonjoed to the purjuer the prices^ with the annuairent 
from the time the horfes were taken away^ and large expences ; and found all 
the defenders liable in folidum, February 1683, David Ram/ay contra David 
and fFilliam Barrowmans. Vide No. 856. 

DCCCLIX. The exception of lawful poinding in a fpuilzie being c^ered 
to be taken off by an alledgeance, that labouring goods were poinded in la- 
bouring time ; and it being proven, that the ufual time of labouring about 
Aberdeen^ was after Micbaelmafs the 29th September^ and the poinding was 
execute on the 28th, when fome of the neighbours had ftricken plough, 
but the purfuer had not begun to till. 

The Lords founds That the poinding was not in labouring time^ thd Jome of the 
country had begun to tilL And fome of the Lords were of opinion, that the 
goods might have been lawfully poinded, even after the ift oiO&ober, tho' 
other neighbours had begun to till, unlefs the poinded goods had been 
once yoked that year, March 1683, Irvin o( HiUoun contra the fador of the 
college of Aberdeen. 

DCCCLX. One being purfued for the fpuilzie of a horfe and a load of 
corn, alledged : That the horfe (which belonged to the miller of a mill with- 
out the barony) was lawfully feized and detained, as efcheat, conform to the 
ftatute of King fVilliamt cap. 9. for carrying the defender's tenants corn to a 
mill out of his barony to another milK 

Anfwered: The flatute is now in defuetude. 

The Lords found the defender liable for refiittition of the horfe in ftalu quo ; 
but refufed to find him guilty (f a jpuilzie^ in refpe6l of the colourable pretext be 
had for feizing and detaining the horfe from the faid fiatute^ November 1683, 
fVilliam Thin contra Scot of Lang/haw. 

DCCLXL 
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DCCCLXL In a procefs of fputlzic it being alledged for the purfuer, to 
«lidc the defence of lawfully poinded, That plough -goods were poinded in 
labouring time, when there were other goods poindable, fuch as corns. 

Anjhvered : The mafter's rent not being paid, for which the corns were 
hypothecate friwo locOj the defender needed not to poind them. 

7be Lords found the anfwer relevant to dide tbejpuilzie. Here the tenant was 
poinding for an extrinlk debt from the fub-tenant, who was obliged to pay 
the mafter's rent, and relieve the tenant, F^f^^ry 1684, James Guidfir contra 
Robert Weems. 

' DCCCLXil. The defender, in a procefs of fpuilzic of corns and beftial, 
having proponed the defence of lawfully poinded ; 

It was ^Hedged for the purfuer : That the apprctiation was grofsly unjuft, 
in fo far as cow and calf were eftimated at four pound. And 2. The corns 
being apprifed by fample, the defender intromltted with the whole ftock of 
the corns, and the quantity is not conftitute by the execution : fo that the 
defender ought to prove by the lot and tafkers what the quantities were, o- 
therwife it ought to be looked on as a fpuilzie. 

The Lords, in refpedl of the poinding, found not the defender liable in 
a fpnilzie, but ordained him to prove the quantity of the corns poinded by 
the tafkers and tafters to the proof; and he having failed to prove at the 
day affigned for that eftcft, the Lords allowed the purfuer juramentum in li^ 
tern as to the quantities and prices, March 1684, John M^Kewen contra Mr. 
John M^DougaL Vide No. y^^. 

DCCCLXIIL Tho' fpuilzicrs purfued in three years are liable /;; foUdunij 
yet after three years being reftrided to intromiffion, and a promifcuous of 
many being proven, they are all decerned equally pro rata^ unlcfs the de- 
fender or purfuer prove, that fuch a one's intromiffion was lefs or more than 
others, January 1687, Captain Strachan contra Mori/on. 

DCCCLXIV. A perfon having granted a commiflion in writ to the fu- 
^ercargo of a fbip and loading, to export fome goods belonging to the grant- 
^er of die commiffion; and to fell them in Holland^ and with the prices to 
'buy fome other fpecies of goods for his behoof, which being accordingly 
done, and the commiflioned goods returned, the truftee acquainted his con- 
ilituent by a letter, that they were put in a cellar for his behoof; thereafter 
a creditor of the truftee's poinded thefe goods as belonging to his debtor ; 
whereupon he to whom the letter was writ raifed a procefs of fpuilzie up- 
on this ground. That the goods poinded belonged to the purfuer. 

Alledged for the defender : That pofleflion prefumes property in move- 
ables. And the purfuer had no bill of loading of the goods poinded, as be- 
longing to him : nor was he bound to have owned them to be his had they 
4>een caft away 5 fo that till delivery they were to be reputed the fupercar- 
go's goods. 

T^he Lords found the property of the goods belonged fo the purfuer^ and decern f 
ed the defender to make rejlitution ; but affoilzied him a fpolio, February 1687, 
David Sterly contra David Spence. 

DCCCLXV. Theft of horfes being purfued by way of fpuilzie againft 
the Lord of the clan, it was alledged for the defender : That the horfes were 
bought in public market, with burgh and hamhald, which mufl; afToilzie 
from reftitution as well as fpuilzie, which the Lords found relevant, July 
1687, John Gordon of David fon contra Archibald Menzies. But the burgh 
ought to be folvent, Ca/ilehiWs Pratt, tit. fpuilzie, No. 30. 

DCCCLXVL Dumbeath having poinded my Lord Broadalbine's goods, my 
Lord Glenurchy^ his fon, compeared at the crofs, and offered to make faith, 

P p p that 
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that the goods Were his ; and fair clearing thereof, produced a dSfpofidoa 
:and inftrument of pofieffion^ but having refufed, at the mefienger's defire^ 
to depone if the difpofition was to bis own behoof, or in truft to hts father's 
behoof, the meHenger proceeded to the potnding, and the goods were ap- 
pretiate at a very low and inconfiderable price. My Lord Glenurcby rtifed a 
'fpuilzie upon this ground. That the meflenger ihould have fifted upon the 
offer to make fahh without farther expifcation ; mA by cuftom it is fuffici-» 
ycux to fend a difpofition, tho' the owner be net prefent:. his pfefence to 
•make faith being required where he has no title in writ. 

Ahfwered t The fending of a difpofition would have fufliced to ftop the 

poinding, had iK)t the purfuer been prefent, and by his refu&l to depone on 

the truft given a rife to fufpicion. 2. If mock difpofitkms in truft, when 

the haver refufes to depone on the truft, would fecure againft poinding, then 

-all poinding would be difappointed. 

'Tbe herds having conjidered^a probatim hkic inde before arifmer^ and jind^ 
ing it juJpeB upon both JideSy except <2S to four 4>f Glcvwxxchy s own borjesy whtdk 
were not contained in the difpo/itiony they found the defender liable in ^ jpmihck 
<|uoad theje four borfes. And not being clear as to the reft of the goods, 
they appointed a new probation of the true value of the goods poinded, 
without refpeA to that in the executions, in order to reftitution. And de-^ 
layed to confider if the meiTenger was puni(hable for proceeding to poind 
after the party offered to raa!^ iaith m manner forefaid. Aiid the Lords 
'were the more tender to find it a fpuilzie as to the cows, becaufe it appear- 
ed, from a probation led in a redudton of the difpofition m favours of the 
purfuer upon the ad: 162 1, diat the property of tbefe cows was not my Lord 
Clenurchy\ but BroadaWine% July 1 687, Lord Gkmtrdy contra Dumkatb. 

STANTE MATRIMONIO. 

DCCCLXVU. Found that a hoiband's contraaing of debt, aod ei^hftiifting 
liis eftate, is a tacke fcvocatton of an anterior gratuitous provifion made to 
""his wife Jtante matrinwnio^ which otherwiie would be valid after his death, 
December i. 1681, J^nes Jdbnjioun costra M^ert Mthin. Vide No. S68» 
-875, 879, «85. 

DCCCLXVIU. The Lord Coupar having, after coatraAing of debt, grant- 
ed an additional provifion to bis Lady ftante matrimomo^ who was opulently 
provided before ; and having afterwards contra<^d more debt, the antericN: 
oredhors queftioned the proviik>n on the aft of parliament 1621 ; and the 
pofterior creditor /illedged it was indipe^ly revoked by the pofterior contrafk- 
ing of debt* 

Anfweredt My Lord had a fufficient «ftate to pay ail his debt, and fo the 
provifion could neither be quarrelled on the aA 1621, nor could it be pec- 
fumed revoked. ^ ^ ^ 

^he Lords, found the an fAer Relevant ^ December i . 168 1 . 

DCCCLXIX. A woman cloathed with a hdband having granted a 
ticket for L. 40 ihe was refting before the marriage, and beiag charged 
thereon after her huft^and's deceafe, (he fufpended upon this grouiid,That the 
note was null, as being granted ficmte matrimonio, and then toarried a fecoad 
time ', and the charger having refi:rred to her oath, that the debt was con- 
traded before her firft marriage, the prefent huiband oonteaded fhe could 
not fwear to afFed him, but only herfelf and her executors after his death. 

Anfwered for the charger : That the matter was litigious before the laft 
marriage, and the charger could no more be prejudged by the wife's pofte- 
rior 
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dor imrriage than by a fottenofC sffignation ; altfao' the fufpeafion was not 
iniifted in, nor the wife's oath craved before the fecond marriage. 

The Lords inclined to find^ that the wife could not fwear in prejudice of 
her hulband, who roight be ignorant of the debt or fufpenfion. But it came 
not to a vote 5 and the contrary feems more juft, Jamary ibSZyJoim Cbrich-^ 
toun contra Margaret Logan^ Ca/ilibiir$ Pratt, tit. ftante matrimonioi No* 33. 

DCCCLXX. A wife having quarrelled her confent Jlante matrimonio^ to a 
bond of 2000 merks granted to her hufband's nephew, when the hufband 
was on deathbed. 

Anfwered: A wife might validly difoone her rights to a third party ; and 
the huiband being in kSfe^ fhe had right to thirds. 

Replied: Whatever might be laid had fhe difponed principaliter^ fhe 
here but confents. 2. A wife has no right to thirds till after the diflblu- 
tion of the marriage, 

T^he Lords founds Tthat the ^wife's cmfent was net a non repugnantia, hit tbet 
jhe might quarrel her confent ^ and claim ier nvbok Jhare, altbo' fix granted this 
confent in contemplation of a difpofition (f the iBbole goodsy which dtjpofition the 
nephew renewed re integra, March 1682, Gay contra Herbertfon. 

DCX^CLXXI. Found that a huiband after diffolution of the marriage, was 
liable for accompts taken off by the wife during the marriage, tho' without 
his order, and tho' fhe was competently furnimed aliunde : but found the 
huiband's father not liable for them^ tho' the fon and wife remained in his 
family, in refpe6t he, the father, had been at confiderable charges upon them 
aliunde y fuitable to their quality, November 1682, James jil/l^un contra Philip 
and Sir James Stamfelds. 

DCCCLXXII. A man having granted a bond of L. 1 000 to his Vfiicjlan^ 
te matrimmioy payable to her in cafe there were no children of the marri- 
age, and the marriage havirtg diifolved within the year^ and a purfuit being 
f aifed upon the bond. 

It was aUedged for the defender : 1 • That marriage diiiblving within year 
and day, all provifions intuitu matrimonii are null, unlefs there be a clauTe dif- 
penfing with the diflblution. 2. The huiband having intromitted with 
L. 1 000 of the tocher, Vis prefunned he gave a bond for the re-payment, 
and which de faSlo was repaid « 

Anfwered for the purfuer : That proviiions between huiband and wife, or 
third parties, in contemplation of marriage, do indeed reiblve upon the dif- 
folution thereof within the year : but this bond was granted after the mar- 
riage. 

The Lords generally inclined to fuftain the firil defence ; but fome being 
unclear as to that, the Lords determined upon the fecond. That the huiband 
being debtor, by intromttting with X* 1000 of the tocher, the granting of 
the fecond bond was intended in fatisfadion of that debt, feeing debitor non 
prafumitur donare ; and here the bond bore love and famwr^ and onerous 
caufes, November 1682, the children of Walter haw contra Mr. Jchn LiddeL 

DCCCLXXIIL The Lords inclined to find, That a wife fubfcribing con- 
fenter to a difpofition of lands, whereof (he had the liferent, and not judi- 
cially ratifying the fame, might revoke, and that metus reverentialis was a 
fuiiicient ground of fear in wives who had a privilege : for poiitive vis et me-' 
tus (which is a common reafon of redudrion to every perfon) could fcarce 
be proven by wives, who may be privately put under the juil impreilions 
of it when no witneiTes arc prefent. And when wives judicially ratify, the 
judge is fo jealous that they are overawed and forced to do fo, without da- 
ring to reveal the fame, that he makes them fwear, that they were not com- 
pelled to fubfcribe the deed to be ratified* Altho' de praxis where wives dif- 

pone 
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pone rights in their perfon, or confent thereto, they don't always judicially 
ratify, Nov$mber 1682, F/« contra Fin. 

DCCGLXXIV. Ithetng alkdged -egainft a wife's ratification of a deed 
granted with her hulband, in prejudice of her jointdire, That the fame was 
elicited from her when (he was in labour, and had her pains, and fo was 
not in ^ condition to coniider what (he did, and that they (hould be looked 
upon as done mortis caufiz^ and io is quarrcUable <now after her hufband's 
deceafe. 

The Lords ordained witnejfes to be examined tx officio, and allowed fome women 
witnejiesy Lady Bellfi>ord contra Scot of Horjliebillj February 1683. 

DCCCLXXV. Found that moveable bonds taken in a wife's name, or rf- 
iigned to htx Jiante matrimonio by her hufband, do rvot recur back to him 
jure maritiy nor need to be confirmed if not revoked ; and that the con- 
trading of a debt by a hufband, after a gratuitous deed in favours of his 
wife, if the hulband became otherwife infolvent to pay all, is a tacite revo- 
cation of what is fo given to the wife^ tho' the ad of parliament 1621 would 
not reach her, which onlyprovides for the fecurity or anterior debts, March 
.1683, Mri James Henderfon contra SaughtonhalL Vide No. 867, 868., 876, 

?DGCCLXXVI. <eRights made by hu(bands ta their wives ftante matrimo- 
-nioj dovnot recur to the ^raiijtcrs jure maritiy if not revoked exprefsiy-or ta- 
citely, otherwife the revocation were not a oeccffary remedy in law, Febru- 
ary 1683, Harvey and Seaton contt^ Lumi/dean and his fpoufe. J^ide No. 

875. 

DCCCLXXVIL A wife bound in a bond with her hufband to pay ^ 
fum, competing with the creditor upon her right of jointure as prior and pre- 
ferable. 

Alledged for the creditor : That the wife had judicially ratified the bond 
upon oath ; and altho' fuch an oath hath been found not to hinder to deny 
and defend againft payment, yet it imports a non repugnantia^ that the wife 
ihall not obtrude her rights (tho' otherwife preferable) againfl him, when he 
was his debtor her .huiband's eftate. 

The Lords ' ordained the point to be heard in pr e fence ^ if the. oath imported a 
non repugnantia. But.it appearing from the ratification, that it was only 
judicial and not upon oath, the debate was delayed, and the matter ended 
in a tranfadlion, March r683, fiailie Gt^rZ/Zi^r^ contra Elijabeth Brand. 

DCCCLXXVIIL A wife, with confent* of her hufband, having obliged 
-herfelf to pay 500 merks by bond, containiag an obligement to infeft the 
creditor by way of annualrent in lands fhe was hcirefs of, the creditor after 
the hufband's deceafe purfued -a poinding^^f the ground. 

jilledged for the wife : That (he could not ( ftante matrimonio) oblige her- 
felf perfonally, either as principal or cautioner, for payment of fums : nor 
could the infeftment, which was but confequential and acceflbry to the per- 
. fonal obligemcnts, militate againft her, (he having revoked the fame, efpe- 
cially there being no judicial ratification. 

Anjwered: Wives may difpone />W;;d|^^//^r rights ftanding in their per- 
-fon, without neceflity of judicial ratification. And tho' the ad 83. 
Farl. II. James III. mention the cafe of a wife denuding herfelf of her 
liferent, by confenting to her hu(band!s difpofition of the fee, and ratifying 
the fame upon oath, the ad requires not that to be done, but narrates only 
.fpeciem JaBi. And tho' the perfonal obligement cannot operate againft the 
wife, (he cannot except againft the real right, which (he might validly dif- 
pone, and confcquently wadiet : nor can the real right here be underftood 
as accelTory to the perfonal obligement, but muft be confidered the fame 
jway as if.it had proceeded by way of contrad of wadfet. 

Ihe 
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The Lords repelled the defence^ and fujlained procefs for poinding of the 
groundy December 1683, Margaret Marjhall contra Getlh Fergufon. Vide 
No. 882. . • 

DCCCLXXIX. Found that a huiband's contrading of debts after he had 
granted an additional provifion to his wife Jiante matrimonioy was a tacitc re- 
vocation of the faid provifion, he not being now able to pay all his debts, 
March 1684, Syhilla M^Adam contra Tropben. Vide No. 867. 

DCCCLXXX. The Lady Bathgate purfuing a poinding of the ground 
for her jointure ; 

It was alkdged for the other creditors : That (he had difponed a part of 
her jointure to Bredijholm for her huiband's behoof, which muft operate a 
renunciation. 

Anfwered for the purfuer : Tho' ftie figned fuch a difpofition, it was ne- 
ver delivered, but is ftill in her own hand. And 2. Tho' it had been deli- 
vered, it was revocable, as donatio inter virum et uxorem. 

Replied: The purfuer having compeared before a judge, and ratified the 
difpofition, promifing upon oath never to come in the contrary ; that was 
equivalent to a delivery, and {he cannot revoke in rcfpedt of the oath. 

Duplied: The ratification being a part of the conveyance for making it 
fiire, may be, and ufually is done before delivery j and fo cannot import de- 
livery. 2. The ratification is not fufficient, it not being fubfcribed by the wife, 
but only by a judge, and fuch a one too as had no jurifdidion in the place 
where it was done, viz. a (herifF-depute within the Abbey. 

Triplied : Oftentimes the wife doth not fubfcribe the ratification, but on- 
ly the judge, even when he is not pro tribunali. And the wife's {wear- 
ing {he was not compelled, clears that {he was under no imprefiions of 
fear. 

The Lords found the ratification did not import delivery ; but did not pro- 
ceed to the other points, December 1685, the Lady Bathgate contra the Laird 
of Barbachlaw. 

DCCCLXXXL A wife by her contradt of marriage being provided to a 
liferent of the whole conquefl, with a provifion, that (he {hould do no deed 
without confent of Sir James Dundafs of Arniftoun. The hu{band acquired 
tenements to the Value of L. 700 or 800 a-year» and {he a little before his 
death renounced and reflridted the liferent to L. 300, free of all public bur- 
den, in favours of her hulband, and ratified the deed judicially upon oath. 
She and her fecond hufband raifed redudion of her renunciation, upon thefe 
grounds j i. It was done jiante matrimonioy and fo revocable. 2. It was done 
without confent of Sir James Dundajs^ to whom by the hu{band's confent {he 

was interdiiSed. 

« 

Anfwered : She cannot be rcponed again{l her ratification by oath, which 
is vinculum fpirituale. 2. The provifion in the contract imports no interdi- 
ction, nor is it conceived irritanter. > 

Replied: By our law wives can do no deeds unlefs authorifed by their hu- 
fbands or friends, and the hufband could no more authorife her in rem fu- 
am^ than a curator could authorife his minor. 2. By the civil law wives, 
in refpeft of their frailty, have a privilege of revoking all their deeds of 
intcrceffion, cither for their hufbands or third parties per fenatufconfultum 
rellejamum ; and they are fecured againfl all deeds in favours of the hufband 
per orationem Antonini, ne mutuo amore fe fpolient. And the oath doth not 
hinder revocation of deeds in favours of the hufband^ more than the revo- 
cation of perfonal obligements to pay fums, which do not oblige the wife 
tho' granted to third parties with her hufband's confent, and ratified up- 
on oath. 3. The adl of James HI. Pari. 1 1. refpedls only the cafe of aliena- 

Q^ q q tions 



250 S T A N T E M A T R I M O N I O. 

tions made to third parties with the hufband's confent, which, if ratified 
by oath, are not revocable, and doth not concern deeds granted to the hu* 
{band, without being lawfully authoriled. 4. The provifion in the contract 
requiring Arnijloun's confent, was in effeft a real interdidion, quoad the hu- 
fband who confented to it, needing no publication. And it was contra fidem 
et in fraudem contraBuSy for him to do any deed contrary to the provifion, 
which was exprefsly defigned to obviate his taking advantage of his wife. 
And whatever might be faid of a wife's renunciation to her hu{band, up- 
on equal and rational terms, where fhe referves a competent fubfiftencc; 
here there is enorm lefion ultra dimidmnif the wife having reftr idled her 
liferent of an opulent conquefl to L. 300. 

Duplied: By our law wives, tho' they cannot oblige themfelves perfonal* 
ly for fums, they may validly contraft and denude themfelves of rights ftand- 
ing in their perfons, either in favours of their huibands, or other third par« 
ties with confent of their hufbands. And tho' deeds with confent of their 
huibands, in favours of third parties, judicially ratified without oath, are con- 
fidered as revocable, the interpofing of an oath excludes all revocation. And 
the difference, betwixt a wife's perfonal obligement to pay a fum, and her 
difpofition or renunciation of rights in her perfon, lies in this, that the for- 
mer is ipfo jure null without revocation, and cannot be confirmed by an 
oath, which is not modus inducendiy Jed adjuvandi obligationem ; whereas a 
wife's deed, in relation to an eftatc in her perfon, fubfifts in law, and is con- 
firmed morte^ if not revoked ; and fo is confirmable, and rendered irrevo- 
cable by an oath. And as facramenta puberum hinders reflttution upon mino- 
rity, fo a wife's oath ought to exclude her revocation : for, in the opinion of 
all lawyers, privileges introduced primario in bcnum privatum^ may be pafs- 
ed from by judicial renunciations, which many think fufficient without 
oath : but the adjeding of an oath makes them altogether irrevocable. 
2. The parallel doth not hold between hufbands and curators : for tho' a 
wife, in duty and decency, (hould do nothing without her hufband's con- 
fent, that is not neceffary to her deeds, except in fo far as he may be con- 
cerned or prejudged ; for procefles at wives inftance againft their hufbands 
have been fuftained, witnefs the Lady Wamphrey^ redudion of her contrad 
of marriage upon minority. And inhibitions at a wife's inflance againft her 
hufband notourly vergem ad inopiam^ for implement of her contrad of mar- 
riage, where no perfon was named therein at whofe inflancc execution 
(hould pafs. 3. Tho' the Jpecies fa£ii in the ad of parliament be a difpo- 
fition to a third party, the ratio decidendi was, that the wife could not con- 
tradid her oath, which in materia licita is ^vinculum fpirituale^ and to reftore 
her againft were prahere occajionem perjurii. 4. The provifion in the con- 
trad imports only a perfonal obligement, and not being conceived irritanter^ 
it cannot have the effed of interdidion even againft the hufband, far lefs 
againft the fon's wife, who is a fingular fuccefTor. Again, the wife's renun- 
ciation was rational, in fo far as there being nothing to maintain five chil- 
dren during her life, (he would have been obliged for an aliment to the 
heir, and alfo to have entertained the reft in her own family jure natu^ 
raii\ and the public burdens being very great, the reftridion toZ/. 300 free 
of all burden, was equal and rational. And the fame being confirmed by 
an oath, fhe cannot be reftored againft it by any chriftian judicatory, efpe- 
cially that provifions of conqueft are not fo ftrid obligements, but that the 
hufband has a liberty notwithftanding to do all rational deeds. Anjd it was 
found. That a father might provide his unprovided children of the firft 
marriage out of the conqueft provided by the contrad to the children of the 
fccond marriage. 

rhe 
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The Lords having confidered the cafcy and the circumjiance^ of it^ they repelled 
the reafcm of reduSlion in reffeSl of the anfwers ; and ajfhilzied from the redu^ 
£lion, December 1685, Cbriftian Michie contra Mr. John Richard/on. 

DCCCLXXXII. George Johnftoun and Alifon Paton his fpoufe, who was an 
hcirefs infeft, having, in their fon's contradl of marriage, obliged themfclvcs, 
conjundtly and fevcrally, to pay a fum to him and his wife at the firft term 
after the granters deceafes ; and the mother having obliged herfelf, with 
confent of her hulband, to difponc their whole tenements in favour of their 
faid fon and his wife, in conjunft fee and liferent ; the father and fon be- 
ing dead, the fon*s wife purfued her mother-in-law upon her obligement to 
difpone. 

Alledged for the defender : That the bond containing a perfonal oblige- 
ment ^ii;;/^ matrimonio^ it could not oblige her- 2. The obligement being 
in favours of the fon, who is eadem perjbna with the father, it is donatio in^ 
ter virum et uxorem. 

Anfwered : Tho' perfonal obligements to pay do not oblige a wife, yet 
an obligement to difpone a right in her perfon is valid. And as her actual 
difponing, with confent of her hufband, would have been valid, fo an ob- 
ligement to difpone muft oblige her to fulfil. 2. The wife, who is a ftran* 
gcr here, purfucs, and not the fon's heirs. 

l^he Lords decerned againfi the mother-in-law to difpone^ info far as concern^ 
ed the daughter-in-law s liferent^ January 1686, Beatrix Somervell contra Ali- 
fon Paton. Vide No. 877. 

DCCCLXXXIIL Mary Stewart having, in her contradl of marriage with 
John Foulis, refigned her lands (whereof (he was heirefs) in favours of him 
and her in conjunft fee, and to the bairns of the marriage in fee ; which 
failing, the one half to his heirs, and the other half to her own heirs : and 
they both having thereafter, Jlante matrimonio^ made refignation in favours of 
him and her in conjun(5t fee and liferent, and to the fon of the marriage ; 
which failing, to the hufband's heirs and aflignies. After difTolution of the 
marriage the wife revoked, and raifed redudion upon the head of minori- 
ty, and as being donatio inter virum et uxorem. 

Alledged for the defenders : There was no lefion : nor could the deed be 
repute donatio inter virum et uxorem ; becaufe, i . By the contract of marri- 
age the hulband was fiar, for the return of the half to the wife and 
her heirs, failing children, made them but heirs fubftitute to him ; and fo 
he /might have altered the terms of fucceffion without her confent, or his 
creditors might have affeded or carried away the whole eftate by diligence, 
, and her giving confent was but a token of her obedience, and no lefion. 

2. The alteration of the rights, as they ftood by the con trad, being made 
in favours of the fon immediately, and to the hulband only, upon the e- 
vent of the fubftitution's taking place, by the failing of children of the mar- 
riage, it cannot be repute donatio inter virum et uxcrem. 

Anfwered: Whatever might be pretended, had the difpofition in the 
contrad been from a third perfon in favours of the hulband and wife in the 
terms forefaid, yet, feeing it proceeded from the wife herfelf, it muft be 
repute a qualified fee in the hulband, fo as he could by no voluntary deed 
evacuate the right of fucceffion referved to her, otherwifc heireffes could ne- 
ver be fccure of the return of any part of their eftate, however well it be 
provided in their contrads. 2. Deeds of a wife to her hulband's apparent 
heir, who is eadem perfona with himfelf, ought to be conftrued in favours 
of the hulband, otherwife it were eafy to exclude her from her privilege. 

3. There is a provifion impowering the hulband to difpone the eftate with- 
out his wife's confent, which imports that the right was to his behoof ; be- 

fides, 
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fides, the children of the marriage being now all dead, the benefit would 
accrefce to the hufband's heirs. 

The Lords reduced the Jubftitution in favours of the hujband\ heirs and affignieSy 
as being donatio inter virum ct uxorend, February 1686, Mary Stewart contra 
yobn Foulis apothecary. 

DCCCLXXXIV. A wife having Jlante matrimonio wadfet lands fhe was 
heirefs of for a fum that was in rem verfam of the heritage, the Lords found 
her not liable perfonally to pay, but that the land was liable, tho' (he had 
not judicially ratified the deed, December 1686, Andrew Lejfels contra Mar- 
garet Richardfon. 

DCCCLXXXV. A huftand's difpofition of lands, whereof he had for- 
merly given an additional jointure to his wife Jlante matrimonioy found to be 
a tacite revocation of the faid additional jointure, unlefs it was remunerato- 
ry, February 1687, Sir Alexander Falconer contra Barbara Jeffrey ^ Sir John FaU 
coner% rclid:. Vide No. 867 , 384, 889. 

DCCCLXXXVL Found that a wife having Jlante matrimonio got right to 
a bond bearing annualrent, the uplifting of the money to rc-employ it in her 
own name, did not make it fall under the hufband's jus maritij December 
17, 1687, Janet Stuart contra Gillies, 

DCCCLXXX VIL A man and his wife being purfued upon a note grant- 
ed by her before their marriage. 

It being alledged for the defenders : That the note was null, being only 
fubfcribed by the initial letters of the wife's name, and the writer not being 
defigned, and having but one witnefs, a woman ; the purfuer offered to prove 
by the wife's oath, that fhe figned the initial letters. 

Alledged for the hufband : That his wife's oath could not operate againft 
him. 

Anfwered : A debt fimply conftitute by a wife's oath will not militate a- 
gainft her hufband ; but here the wife does only adminiculate the debt. 

The Lords repelled the alledgeance for the hujband in refpedl of the anjwer^ 
February 2. 1688, Thomas Wtlfon contra Robinfon and Abercromby. 

DCCCLXXXVIII. Found that a bond given by a man to his wife, after 
contrad and before marriage, was not revocable as d^owt Jlante matrimonio^ 
February 1688, Catharine Gordon contra Elijabeth and Anne Gordons. 

DCCCLXXXIX. Sir John Falconer being obliged, by contract of marriage, 
to infeft his Lady in fome lands, which, with fome other lands, he infeft her 
in Jlante matrimonio^ and having afterwards fold thefe other lands to Glenfar- 
quhar^ who raifed redudtion of the infefiment as to thefe other lands, as be- 
ing donatio inter "drum et uxorem^ revoked by the poflerior difpofition to him. 

Anfwered : The wife's infeftment in thefe other lands cannot be under- 
f^bod or revoked as donatio^ in refpedl it was granted for an onerous caufc, viz. 
in remuneration of 7000 merks, which Sir John was refling to her fifler by 
bonds bearing annualrent, which fell to his wife as heir to the creditor, and 
were got up by him, tho' they fell not under his jus mariti. 2. The wife's 
right to thefe other lands was public by her hufband's pofTeflion. 

Replied: The right bears for love and Javour^ and cannot be afcribed to an 
onerous caufe, contrary to the caufe exprefTed'. 2. The hufband's pofTeffion 
cloaths only a wife's infeftment depending upon her contraifl, and not ex- 
traneous rights. 

Duplied: There is here but one infeftment for both the lands in the 
contract and the other lands, which cannot be partly cloathed and partly 
uncloathed. 

Ihe Lords Jound^ That^ notwithjianding the right bore love and favour, the 
defender might prove the caufe to be onerous^ and Jujiained the rtght as cloathed in 

totum, 



STANTE MATRIMONII 253 

totum, hoth lands being included in one inftftment^ But thereafter it being 
alledged^ That the bonds were never made over to Sir "John^ and were now 
produced by his relift uncancelled, they did not fuftain thclc bonds as an 
onerous ctufe to fupport her right to the lands difponed to Glenfarquhor : 
nor could they be confidered as inf^ruments apud debitorem^ in refped the cre- 
ditor died in Sir yobn\ houfe, whereby he might have had accefs to them, Fc- 
bruary 2.6. 1 688, Sir Alexander Falconar contra ^wjobn^ relift. Vide N o. 88 5. 
DCGCXC. Found that tho' any furnifliing made by merchants, &c. to 
the Lady Southejk^ after (he had a feparate aliment fettled upon her, would 
oblige her perfonally, and affcft her aliment, yet neither (he nor her aliment 
could be liable for furnifliing before conftitution of the aliment ; and that 
her promife fince the fettling of the aliment to pay what was furniflied to 
her before the aliment, was revocable as done fiante matrimonio ; and that 
her hufband's reprefentatives were liable for that furnifhing, July 6. 1688, 
Henry Roiim contra the Countefs of Soutbejk. 

SUBSCRIPTIONS, 

DCCCXCI. Found that when the firft notar fays de mandato^ the conota'^ 
rius need not add the words de mandato \ and that a deed is valid tho' the 
witneffes fubfcribing thereto were not dcfigned in the body of the writ, Ja-- 
nuary 17. 1682, Dewar contra Bet/on of Kiirie. 

DCCCXCII. Found that tho* writers not infert may be defigned, yet if 
they be dead, their hand-writ ought alfo to be produced, March 1682, Clark 
contra Erjkin^ of Balgcny. 

DCCCXCllI. A party who was in ufe to write having: fubfcribed an af- 
Agnation by notaries, who in the notorial atteftation did aifcrt, that the cedent 
was fo indifpofcd that he could not write ; and this affignation being quar- 
relled as falfe, in a competition of creditors after the cedent's death. 

The Lords were unwilling to determine the relevancy of the reafon againft 
the affignation j but before anfwer ordained the a/figney to adduce what probati- 
on he could to prove ^ that the cedent was fo fick as be could not fubfcribe bis name. 
Here fome of the rights ailigned were not teftable, and the cedent did not 
die of that ficknefs, but fublcribed thereafter feveral other writs, January 
1683* yames Clark contra the Laird of Balgony and Robert Andrew. 

DCCCXCIV. A bond of 500 merks fubfcribed by initial letters before 
witneffes being purfued for, it was found not to be probative per fe^ unlefs it 
were proven by the witneffes infert, that the debtor did adually fubfcribe, or 
they being dead, it were proven that the debtor was in ufe to fublcribe by ini- 
tial letters, November 1683, Galloway contra Colonel Tbomfon. 

DCCCXCV. Found that a writ, whereof the margin was only figned by 
the principal debtor and not by the cautioner, cbuld not be quarrelled as 
defedive upon that head by the cautioner,, y^ww/zry 1687, Hermifl^ils contra 
Laird of DalzieL And tho' the margin have no witneffes, yet the fubfcri- 
ption thereof may be proven by the purfuer's oath, even in an improbation. 
Vide No, 575. 

DCCCXCVI. An affignation by a wife cloathed with a hufband, confift- 
ing of two (heets, not fide- figned by the cedent, was fuftaincd in refped of 
her judicial ratification in Ireland before the Mayor, written upon the firft 
iheet, tho' the faid ratification was only figned by the Mayor and not the 
party, January 1687, Acbmowly contra Dorothy Buchanan. Vide No. 118. 

DCCCXCVII. A notar's lubfcription of a teftament not bearing de men* 
dato^ found null, February 1688, Sir Rorie M'Kenzie of Findon contra Mar- 
garet Burnet. 

R rr DCCCXC\ HI. 
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DCCCXCVIIL In an adion at the tni^ance of one Andrew Caffy agamft 
one fTilky^ for damage incurred by the purfuer in the free ufe of his cellar 
in Edinburgh^ occafioned by fome rubbiih of a houfe the defender was to 
re-build there, conform to the town-council's appointment ; the Lords afibiU 
zied from the adtion, February 1682, Andrew Caffy contra IVilky. 

DCCCXCIX, Robert Burnet, who had a general difpofition of all his fa- 
ther-in-law yames Cockburn's effeds, for relief of cautionry he ftood enga-» 
ged in for yames^ having after yameiz death received a bargain of viAual 
that had been bought by the defundt, conform to a contradt, and tranfmit- 
ted to Leith by the feller, who knew not of the buyer's deceafe ; the feller 
purfued Robert Burnet for the price. 

Alledged for the defender : That the difpofition to him for an onerous 
caufe comprehended this bargain, emptio venditio being perfected Jah ctmfenfu 
without tradition ; and the feller had no hypothec for the price. 

The Lords found Robert Burnet iiabk if the viSiual was delivered after Jaoies'i 
deceafe J feeing it could not be properly in ^bonis [of yames] before delivery ^ March 
1682, Mr. IVilliam Hay contra Burnet. This decifion feems fomcwhat irre- 
gular ; but it was confidered that the purfuer was a minifter, and the defender 
was the <)efundi's fon-in-law, and a writer to the fignet, who had only a ge- 
neral difpofition, and no particular alignment to the bargain, CafHebilTs Pratt, 
tit. fummons, No. 30. 

DCCCC. Tenants found liable for the neighbouring prices, tho* ex- 
ceeding the fiars, and that albeit their mafters did not require them to de- 
liver their farm ; but that they were only liable for the fiars, if they made 
offer of their farm to their mafter by inftrument, and kept it for him as long 
as they could conveniently, unlefs they fold it for a greater price ^ and that 
if it lay and perifhed the tenants were free, not being in culpa, March i682| 
Berkly of Hiltoun contra Robert Symfon. . 

DCCCCI. Found that the feller of vidual by fample was not obliged to 
make it fimply good and fufikient, tho' he was obliged by the contract to 
that effeft ; but that it (hould be good and fufiicient as the fample, March 
1682, Keith of Ludquharne contra Mulliken. 

DCCCCII. Stuart of Shambellie having fufpended upon compenfation 
a decreet for L. 300, obtained againfi; him by Maxwel of Netberyetf., and 
having after an interlocutor fuftaining the compenfation, but before the pro^ 
nouncing of fentence, beat the charger ; he, the charger, infiftcd upon the 
adl Pari. 14. yames VI. and craved the letters might be found orderly 

proceeded. 

Alledged for the fufpender : That it was only the meaning of the faid 
adl, that the invader (hould not be allowed to propone any thing after the 
invafion ', but it were hard to cut him off from compenfation already fu- 
Aained. 

Anfwered : The charger did induftrioufly give the firft provocation by 
injurious words, knowing the fufpender to be a hafty man. 

Replied : The fufpender muft be cut off from his reafons of fufpenfion 5 
for the adl of parliament operates as much as a difcharge of the debts fu-* 
fpended on, fo as they can never be the ground of any adlion in time co- 
ming, or fuftnined as a defence or reafon of fufpenfion in this procefs, and 
has not fimply the efied of an abfolviture ab injiantia^ but extinguishes the 
litigious fubjedt. 

The Lords having found, upon advifing the proof, That tho* the charger 
uttered firft fome injurious words, the fufpender gave the firft blow with 
his ftafF, and fo was the firft aggrcflTor, they found the purfuer s reply relevant^ 
and that the fufpender was cut ojf from his grounds of compenfation founded on, 

and 
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4md could not u/f them in any other prvcefsy January 1683^ Maxweit^ Nether-' 
yett contra Stuart of Sbambellie. Vide No^ 934. 

DCCCCIIL One being purfued for delivery of fome merchant*good9 
t)OUght by the pCirfuer. 

Alkdged for the defender : That he the fame day the goods wtre fold, 
fent and told the purfuer, that, upon perufal of his book^, he had been 
miftaken as to the price of the goods, and could not fell them fo cheap, and 
fo there ought to be locus panitentia to him, who inftantly reiiled before the 
intervention of writ or delivery of the goods* 

Anpwered: Emptio venditio foh confenfu perjicitur:^ without writ, nor was 
agreed to, that writ (hould interveen in this bargain. 

TSf Lords repelled the alledgeance in refpeSl ^ cbe anfwer^ February 1683, 
Ruffel and Tait contra George Clark. 

DCCCCIV. The witncflcs adduced in a criminal proccfs for mutilati- 
on before the jufticcs, having, after compearance and anfwering to their 
names, been feduced to go away, whereby the dittay beitig remitted to an 
affize, the pannel was acquitted for want of probation. The party muti- 
late railed a procefs before the feilion for damage and intereit, againft the 
inticer of the witnefles to withdraw. 

AUedged for the defender : That fuch a procefs was a novelty, feeing 
non conjlat that the witneiTes would have deponed, that the mutilation waa 
committed by the pannel. 

^e Lords fufiained procefs for damage^ ^without putting the purfuer to provi 
"what the witnefjes would have deponed^ March 1683, Straiton oi Litkrifk con* 
tra Thomas ""M'Gill. 

DCCCCV. One found liable Jure mariti for his wife*s debt, contraA- 
ed before her marriage, tho' he had no benefit or tocher by her, March 1683, 
M^Lellan contra Sym/on. 

DCCCCVI. A muir by decreet-arbitral being decerned to belong both as 
to property and commonty to two in common, one of the parties raifcd a pro- 
cefs de communi dividendo^ feeing communio parit difcordias j and craved the 
encouragement of the a<a of parliament anent enclofing, in refped he defign* 
ed to enclofe his part. 

Anfivered: This were a contravention of the decreet-arbitral, ♦ decerning 
the lands to be poffeffed in common j and in re tpmmuni potior eft conditio 
negantis. 

The Lords^ before anfwer^ appointed a vifttafion of the ground^ if it lay pro^ 
per for enclofing^ in refpeSl that was controverted^ March 1683, Sir jfohn Foulis 
of Revjlftane contra Sir Patrick Nift>et of Dean. 

DCCCCVIL The wife of Mr. James Alexander of Kinglaffie, Advocate, 
being cited, and himfelf by name defigned only her hufband. 

AUedged for the defenders : That by the adl 6. Seff. 2. Pari 2. Charles 11. 
all purfuers and defenders ought to be named and defigned in the executi- 
on ; and a man's defignation ought not to be drawn from his wife. 

The Lords being infornied that the procefs was malicious, at the wife's 
mother's inftance, and that the affair would be amicably taken away, they 
caft the fummons for that impertinent defignation, November 26. 1680. 

DCCCCVIII. A fummons being quarrelled as null, for that the execution 
bore only, that the within defigned Andrew Thomfon was cited j and fo the 
defender was not defigned as well as named in the execution. 

Anpwered : This was never in obfervance, and communis error facit jus. 
2. The execution is now helped at the bar. 

The Lords fuftained the fummons and execution as helped^ November 1683, 
Adam Maxwel contra Andrew Thomfon. 

DCCCCIX. 
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DCCCCIX. An a(ft being quarrelled as null ; for that, i.Thelifecl was 
not proven : 2. A defence of compenfation was proponed, which had re- 
ceived no anfwer. 

Anfwered: The di^fcnder not having denied the libel, it was underftood 
as acknowledged. 2. Where the Lords give anfwer to one defence, 'tis pre- 
fumed the reft are repelled. Again, the defender did fo far homologate the 
faid adt, that he compeared before tlie commiflioner appointed by the Lords, 
in purfuance to examine witneffes, and gave in interrogatories, and the caufe is 
advifed now four years ago fince the ad without any reclaiming till of late. 

The Lords would not reduce or ratify the ad, in refped of the circum- 
(lances and ftate of the caufe } but they delayed extrading till FeLruarv^ that 
the defender might purfue for that debt upon which the compenfation was 
founded, December 1683, Lorimer contra Lumifdean. 

DCCCCX. The Loi^ds fuftained the execution of a firft fummons to com- 
pear before them by a (herifF, in that part which was only ftamped and not 
fubfcribed, tho' the flamp upon the paper did not appear to have had initial 
letters, as feems to be required by the ad 74. Pari 6. James V. and tho' the 
execution wasjate, within a twelve months ^ becaufe the faid ad, and the ad 
32. Pari. 5. James IIL allowed letters and charges, or precepts to be execute by 
figneting, without fubfcribing the lame ; and that cither by fheriffs in fee, or 
iheriffs in that part s and the late ad of parliament anenc fecond fummons, 
makes no alteration of the old way of execution. Here the executor of the 
firft fummons could not write, and the fecond citation was given by a mef- 
fcnger at arms. 

DCCCCXL Found that a fummons not being continued within year and 
day, (when continuations wer^ in ufe) the inftance periihed, November 1684, 
Belfkts contra Lord Loudoun. 

DCCCCXIL In an adion at the inftance of Dr. Sibbald againft the La- 
dy Rohth^ for damage he had fuftained in the burning of his houfe when 
pofleffed by her as a tenant. 

Alledged for the defender : That this adion is a novelty, and not relevant, 
unlefs it be alledged, that the fire was raifed culpa lata or le^i of the de- 
fender or her fervant : for ex natura contraBus locati conduSliy the defenders are 
not liable for culpa Icviffima. 2. By the ad 75. P^arJ. 4. King Jan:es 1. a fer- 
vant that racklefsly, /. e. culpa and not by chance, raifes fire, is to be punifli- 
ed, and not the mafter. 3. By the 54 chapter, leg. burgor. where fire pafs- 
eth out of one man's houfe and burns his neighbour's, no hurt fliould be 
done to him where the fire was firft raifed, but that the authors of fuch 
burning fliall tyne their fervice ; which implies, that the author was a fer- 
vant, and tn culpa too. 

Anfwered for the purfuer : The difficulty of difcovering the true caufe of 
fire rifing, is the reafon why fuch adions have not been purfued. And tho* 
ex natura confraStus locati condudti^ parties are not liable ob culpam leviffimam^ 
they are fo liable ex lege aquilia. 2. Tbo* the faid ad 75. puni(heth the fervant 
primarioj yet if he have not in bonis to repair the damage, it doth not bin* 
der but that the mafter fhould be found liable fubfidiarie^ mafters being liable 
, for their fervants, as nauta cauponesjlabularii are liable for damage done by the 
culpa leviffima of their fervants. 3. The burgh-laws are not authentic law 
with us J and the anfwer to the ad of parliament is repeated. 4. Fire is 
prelumcd oriri ex culpa, unlefs the contrary be proven, and plerumque in- 
cendia fiurjt culpa inhabit antium, 1. 3. \%.?i.de officio prafeSli vigilum ; fo that 
it fliould lie upon the inhabitants to prove their innocence. And tho' lawyers 
fay, that debet conjlare de perfona determinata^ yet feeing 'tis impoflible for 
ftrangers to know what is done in a man's houfe, 'tis incumbent on the 
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mafter of the lioufc demmftrare perpmam : and if his own fervant be the de- 
linquent, he ought to be liable in our law for the damage. For tho' by the 
Roman law maftere had the privilege to free themfelvcs from accounting for 
the delids of their fcrvants (who were flaves, and generally hated their ma- 
tters) noxa caput dando ; yet with us fcrvants, who are free men, are gene- 
rally fo afFediwiate towards their matters, that they may be caft from being 
witneffes for them. And matters, by chufing careful fervants, may pre- 
vent fiich damages 5 and if they make an ill choice, they only fhould fulffcr 
by it. Again, the defender ought the rather to be liable, becaufe ftie had once 
Ijcfore endangered the houfe, by firing of a cuttiion left upon the hearth ; 
and the fire might poffiWy have been prevented, had not ftie or her fer- 
vant unneceflarily carried av^ay the key of her chamber, tho* (he had a clo- 
fet to have locked up all things in ; or if ttie had left the key, as ttie was de*^ 
fired to do, that fuch as came to fee the houfe, whidi was to be fet, might 
fee It, 

Replied: If inhabitants were to be prefumed culpable without the purfu- 
er's proving of the particular perfon guilty, the probation had been fo eafy, 
that this had not been the firft procefs (as it is) that was ever raifed about 
fire. But it feems the late Advocate Sir "John Nijbet^ who is a knowing law- 
yer, knew no fuch eafy remedy of repairing his lofs by the burning of his, or 
clfe he would have raifed fuch another procefs for damages againtt French the 
ttationer, in whofe fhop the fire broke out. To alledge that matters are liable 
Jubfidtarii^ is a mere conjedlure and divination, without any ground in law. 
And 'tis nothing abfurd to leave the matters free, and chaftife the fervants ; 
for as the mafter of the houfe where fire doth firtt break out in, has always 
great lofs, their own intereft is fufiicient to make them careful in the choice 
of, and watchful over the behaviour of their fervants. Alid law has fuffici- 
ently provided agaicft wilful fire-raifing, by making it treafon* There is a 
fpeciality in the cafe of nauta caupones fiabulariiy who (in refpeft of the ne- 
cefiity that people are under to trutt thefe with the cuttody of their goods) 
are made liable for greater care, -diligence and fidelity in their fervants. And 
kwyers are clear that the purfiier ttiould prove the determinata perfonay that 
the matter might exculpate himfelf by inftruding, that either he had no fuch 
fervant, ^or that his fervant was abfent, or the like. As to the fpecialities of 
fa£t, they import nothing ; for the cufhion was accidentally fired : and the 
defender having lott fomething on that occafion, which the maid was fu- 
fpefled to have ttollen, that occafioned the defender to take away the key. 
And the defender having but a third chamber, if the vent took fire by be- 
ing foul with foot, it was to be imputed to the fetter and not to her, who 
had a confiderable lofs in her goods, which any body might think ttie failed 
not in ordinary diligence to preferve. 

^e Xjordi^ before anfwer^ ordained the points iff faB to be tried ; and re- 
commended to fome of their number to fettle the parties, February \t% ^^ 
Dr. Sibbald x:or\lxz, Lady Rofyth. 

DCCCCXIII. Mr. Douglafs having, after he was condemned to die for 
murder, acknowledged, in exoneration of his confcience, by a declaration 
under his hand ratified before the juttices, that he had raifed fire in Hary 
Grame's chamber ; Hary raifed a procefs of damage againtt his heirs. 

Alledged for the defenders : i . The defundt was minor, and lefed by that 
confefTion. 2. It was emitted without confent of his curators, and fo null. 
5. The defunft after fentence, and before execution, was reputed to be in 
leSio agritudinisy fo as he could not prejudge his heir by his confeffion, 

Anfwered : Minors cannot rcvoke^ confeffions of crimes, unlefs they can 
docere de errore. 2. As minors may commit crinies without confent of their 
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curators, fo they may confefs them. 3. The- law oF deatKbcd is fbutided 
upon the prefumplion, that perfons ex fanjore et impatientia morii\ may be 
impofcd upon to prejudge their heirs : tut here the dcfundl was in firm and 
rpcrfeft judgment, and health- Again, it were abfurd if a perfon condcmn- 
-ed for a private crime, acknowledging high treafon, might not be indided 
.again for treafon, and forfeited upon his confeffion. Now, Je faffo, the de* 
funft was indided again for the fire-raifing ; and tho' he was acquit by an 
affize, becaufe he did not ratify the faid confeflion before them, yet the de- 
claration before whnefles is fufficient to infer an obligement for damage. 
And if a party on deathbed fhould judicially acknowledge himfelf guilty 
of treafon, he might be forfeited for the fame after his death. 

Replied: No heir can be diredly prejudged by any writ of his predeceiTor 
made on deathbed. 

The Lords found, 7J>at Mr. Douglafs after fentence was in the cafe of deaths 
ibed'j and therefore did not fujiain procefs on bis confeffion^ March 1685, Hary 
' <jrame coMrz Dougkffes. 

DCCCCXIV. The Earl oijibt^n being purfued by Lady Jnne Gordoriy as 
reprefenting his father, who was fador for the purfuer, and fo liable to do 
ordinary diligence for uplifting the rents of her locality, which ar^ now be- 
come dcfperate by the poverty of tenants, feeing mandatarius tenetur ad talem 
fdem et diligentiam in rebus mandatis qualem prajiare folet in fuis, 

Anfwered for the defender ^ That by the quality of the fadory be was 
liable for adual intromiffions allenarly^ and could Aot be obliged to intromit, 
and his fervice was gratuitous. 

The Lords fujlained the anjwerfor ^ defender , March 1685, Lady Anm 
Gordon contra Earl of Aboyn. 

DCCCCXV. In a procefs for damage againft a perfon who induced the 
purfuer to take a cautioner whom the defender knew at the time to be in- 
folvent. 

The Lords rqeBed the fammms <as not relevant^ fho' all was referred to the de^ 
fenders oath^ November 1 r. 1685, Pittricbie contra IJdney. 

DCCCCXVL Found that the firft fummons being execute at Mr. Archie 
bald Nifbef^ writing-chamber, and a copy delivered to his fervant there, 
the execution was null, and contrary to the ad, tho* he had got the fccond 
fummons pcrfonally apprehended. Here the writing-chamber was not con- 
tiguous to the houfe, January 1686, Mr. Archibald Nijbet contra M^LeU 
dandy &c. 

DCCCCXVn. John Blair havitig raifed a fummons of rei vindicatio of a 
Polrfj bridle worth L. 50 Sterlings againft Bailie Grteme. 

It was alledged for the defender : That rei vindicatio is only competent 
contra poffefforenty which the defender is not. 2. The faid bridle was law- 
fully poinded and apprifed to the defender from Thomas Douglafs his debtor, 
in fatisfadion of a part of the debt, and was thereafter bona fide difpofed on 
as lawfully poinded, the defender having reafon to think it belonged to 
Thomas Douglajsy fince pofTeffion of n^oveables prefumes property. And the 
defender having difcharged his debtor of the like fum for which the bridle 
was appretiate, he but fuum recepit, which ought to defend againft rei vin^ 
aicatio as well as conditio indebiti. 

Anfwered for the purfuer : Tho' direSta rei vindicatio be properly compe- 

^tent contra pojfejforemy yet the a^io utilis is competent againft any perfon 

who received benefit by the thing in quantum lucratiy and the defender muft be 

liable for the price as furrogattwiy otherwife perfons might come to be difap- 

pointed of their property by the extindion 0£ iofs of the fubjed : and the 
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^defender's oath of calumny is craved, if he had no reafon to think that the 
bridle belonged not to Thomas Dcuglafs. 

The Lords inclined to repel the defence ; but, before anfwer^ ordained fome 
points of faSi to be inquired into^ December 1685, John Blair contra Bailie 
Grame. 

DCCCCXVIIL ^ames Sutherland and Bailie Johnftoun being in copartnery 
•with fome others, Bailie Wedderbum raifed a purfuit againft Bailie Johnjioun^ 
upon a breviate of the books of copartnery, containing charge and dif- 
x:harge, all written with the defender's hand, the leger books being loft. 

Alledged for the defender : That as the abbreviate inftrufts the charge, 
fo it muft inftruft the difcharge, efpecially confidering, that tho' the copart- 
nery drflblved in the year 1663, the purfuer had not till of late pretended 
to any debt againft the defender. 

Anfwered: Bailie Jobnjioun having been both book-holder and cafti^keep^^ 
cr, and received \o (kill, per tun for his fervice, which during the copartnc- 
ry amounted to upwards of L. 1000 Sterling j and the copartnery having 
been carried on by the granting of bonds, and drawing of bills for many 
thoufand pounds Sterlings upon the joint credit, the difcharge muft be in- 
ilrudled by retired bonds, bills, and dilcharges thereof, otherwife the par- 
ties cannot be fecured. 

The Lords Joundy That the articles of difcharge relating to writ muft be in^ 
ftruSled by the writy where writ is u/ually taken, and required for perjons JecU" 
rityy January r686, Bailie Wedderbum contra Bailie Jobnftoun. 

DCCCCXIX. John Drummond fador, and Mr. Jackjon of London^ ha- 
ving, by way of a correfpondence, drawn feveral bills upon one another, 
yohn DrummoTid fitted an accompt of debit and credit fpecifying the particu- 
lar bills, containing L. 500 of balance upon his own debit, which he fubfcrr- 
bed without any obligement to pay, and fent it to Jackfon i Jackfon turning 
infolvent in a little time after, one Watjbny his creditor, got the accompt and 
purfued John Drummond for the balance. 

Alledged for the defender : That fince the accompt relates to bills as the 
ground of the debt,he could not be liable unlefs thefe bills were retired and 
fatisfied j for they might have been protefted for not-paymerit, and fo come 
back upon the defender, as one or two has. 

Anfwered : Bills of exchange not being protefted and returned debito tem^ 
porey the drawer is free ; and if the purfuer, who is a creditor to Jackfony and 
not mafter of the bills, were obliged to produce them, Drummondy by collu-* 
fion with Jackfony getting him to keep up the bills tho' truly paid, could not 
be overtaken, which were abfurd. And two of the bills being only proteft- 
ed, tho' all were drawn a good time fince, the reft are prefumed to have 
been fatisfied : and the purfuer produces a bill drawn by Drummond on Jack-- 
fony pofterior to the fitted accompt, which is fatisfied. 

Replied : Law prefixes no determined time for returning protefted bills : 
and the intimating the proteft was only neceftary in cafe the defender had 
had effeds in Jackfon^ hand, to be drawn out of it debito tempore ; or to put 
the defender upon his guard, not to give Jackfon new credit. 2. When 
Jackfony the bankrupt, collufively furniftied the purfuer with the fa id ac- 
compt and bill, he would have furniftied him with the other bills alfo for 
clearing the balance, had they been retired and fatisfied. 

The Lords found no procefs againft the defender for fo much of the balance as 
^anfwered to the bills that were not returned to the defendefy till fuch time as the 
faid bills Jhould be returned to him^ January 1686, Thomas PFiatfon contra John 
Drummond^ 

DCCCCXX. 



a6o SUMMONS. 

DCCCCXX. It l)eing objcftcd againft the execution of a fummons''of re- 
dudion, That it was null by the a<ft 32, Pari 5. James IIL aft 74. Pari. 6* 
yames V. for that the' it was recent, it did not appear to be (lamped. 

jinjwered: Scaling and ftamping was then required wl^n few meflengers 
could write their names, and when the (lamp contained the initial letters in 
place of their fubfcription 5 but now 'tis ^nnecelTary when all me(renger8 
do write. And by the aft 139. Pari. 12. James W\. executions are appoint* 
cd to be fubfcribed by the executor. And fealing in fcvcral other things is 
now in defuet^de, aft 117. Pari 7. James V. aft 29. Pari. 6^ Queen Ma* 
ry^ aft 80. Pari. 6. James VI. And the executions of fummons feldom 
bear any veilige of (lamping : and many of them do not bear that they are 
(lamped. 

Replied: Solemnities required by law in executions cannot be difpenfed 
with, tho' fome of them feem unDCcefTary and ufelefs ; and all executions of 
fummons ought to be (lamped. At)d the aft 439. Pari. it. J/zmesVL fcemi 
to add fubfcrtbing to fealing of executions. 

The LQrd« inclined to find the execution null ; but did not pronoun9e 
their interlocutor, February 1686, Arthur Forbes contra Gordon oi Park. 

DCCCCXXI. Found that a fummons of reduftion on minority, not exe- 
cute within year and day after raifing, is null, March 1686, John Jolly con* 
tra Laird of Lamingtoutu 

DCCCCXXII. In a procefs of maills and duties it being aUedged^ That 
the executions of the fummons were null, for not bearing the particular di- 
ets when the defenders were feverally cited, whereby the mean of improving 
the fame was cut off. 2. The principal apprifing is not produced as the 
title of the procefs, but only a tranfumpt thereof. 

Anfwered for the purfuer : When many defenders are cited, efpecially 
tenants, 'tis ufual for the execution to bear upon the id, 2<1, 3d, 4th days, 
&fr. without di(lingui(hing which of the defenders were cited upon the firft 
day, &c. and this always fudained unle(s improbation be proponed perempto^ 
rie againft the execution, and then .the purfuer may condefeend upon the 
particular day. 2. Tranfumpt is a [formal] fenCence before the Lords of fef- 
fion,. and therefore a fufficient title to purfue. 

7he Lords fujiained procefs^ and repelled both defen^es^ March 16S6, Belches 
of Tofts contra the tenants of Loudoun. 
' DCCCCXXIII. It being objefted agakft the executions of a fununons, 
that the day of citation was a Sabbath day, and fo unlawfuL 

Anfwered : That was but an error in the naming of the day of the 
month. 

The Lords fujiained the execution^ and allowed the Jay -of 4:itatiim to be hdped^ 
March 168^, Lord Callender contra Duke of Hamiltoun. 

DCCCCXXIV. A fummons of adjudication being raifed at the inftance 
of Hugh Wallace cafh -keeper, againft (everal perfons (ined by the council, 
and the execution apart bearing Hugh Wallace the purfuer, and relating to 
the fummons. 

It was alledged for the defenders : That by the late aft of parliament all 
ibmmonfes not defigning the purfuer and defender^, are null. 

Anfwered for the purfuer : The purfuit is for the King's behoof, whoui 
the negligence of his officers cannot prejudge. 

RepUed : The King is denuded in favours of donatars. 
The Lords fujiained the defence on the a£l of parliament^ February i'687, PoU 
lock Maxwell &c. contra Gray of Crichie j but allowed the purfuers to help 
the execution, or produce a new one. Hde No. 927. 

DCCCCXXV. 
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DGGCCXXV. In a purfuit at the inftance of the mafter of Forbes^ agalnft 
Patrick Steil vintner, for the price of a clokc ftollcn out of the defender's 
houfe. 

Alledged for the defender : That the maftcrs of drinking holifes, where 
people do not lodge, cannot be anfwerable but for what is delivered to their 
care. 2. The cloke was not (lollen by any of the defender's fcrvants, but 
by a gentleman who came in to drink. 

T%e Lords having confidered the preparative^ and the common hrw of nauts, 
caupones, &c. they decerned againji the defender for the price of the cloke^ Fe- 
bruary 168.7, mafter of Forbei oontra Patrick Steil vintner. 

DCCCCXXVI. The Lords fuftaincd a notorial copy of Colonel Gordons 
teftament as the title of procefs, the purfuer proving cum procejju^ that noto- 
rial copies made faith where notars were not prefent at the fubfcribing, z% 
notorial extraft^ did where the notar was prefent, and did fubfcribe the 
inftrurilent with the party, February 1687, Sir William Binning contra the 
jLady Carfe Hope. 

DCCCCXXVIL In the forefaid caufe betwixt Gray oiCrichie and PoUock 
Maxweh No. 924, a new execution being produced, with a full defignation 
of Hugh Wallace^ and the fame being alfo quarrelled as null, for that it was 
410 1 ftamped. 

It was alledged for the purfuer : That ftamping is in defuetude ; but if 
4hat be found neceflary, the mcflengcr will yet ftamp it, the firft execution 
i)eiiig truly ftamped* 

T[he Lords allowed the execution to be ftamped^ the mejfenger deponing^ that the 

jirft execution was Jlamped^ July 1687, Cricljy Gray contra Pollock Maxwel. In 

this caufe the Lords found. That adions to the behoof of the King's dona- 

iars, ought to be inroUed conform to the aA of parliament. The like was 

found in Brodie of Lethem\ caufe. 

DCCCCXXVIIL Found that in our law parents have not benejicium com-* 
^tentia^ July 1687, Caimes contra Cairnes of Bellamore. 

DCCCCXXIX. Found that when one hath the fervitude of an aqueduct to 
ti mill, through a neighbour's ground, the perfon who hath the benefit of 
^he aqueduc) (and not the party fervient) is liable to maintain the fame, fo 
as the adjacent grounds receive no prejudice by the water, July 1 687, par- 
jbn of Dundee contra Ingiijh. 

DCCCCXXX. In a purfuit for the hire of a horfc it was alledged for the 
defender. That he having ridden him the length of Dumbar^ in company 
with others, very foberly, the horfe fell fick and lame, fo as he was forced 
10 leave the beaft there, which he intimated to the hirer. 

7 he Lords found the defender free of the hire, and of the charges of the horje 
jat Dumbar, June 1687, David Johnjioun contra Rankin. 

DCCCCXXXL Three packmen having hired a carter to carry their packs 
ifrom Ayre to Kilmarnocky it was libelled that one of the packs was opened, 
and L. 80 Scots taken out of it« 

ne Lords found, That it being proven, that the pack had been cpened after 
delivery, the defender was liable de receptis 5 and that the pcckman might prove 
.by his oath in litem, what money was in it when he delivered it, July 1687, 
ilugh Ewin contra John Miller. 

DCCCCXXXXII. Found that heritors and liferenters holding of the 
.King's vaftals, ought not to contribute with thcfc their immediate fqperio- 
.ors, for the fees of commiftioners to the parliament, feeing they had no 
vote in the election, and ftiould be as free as the vafTals of noblemen and 
-bifhops, notwithftanding of the general clause in the late a£t of parliament, 
^uly 1687, Touch contra heritors of Stirling'&kt. 

Ttt DCCCCXXXIIL 
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DCCCCXXXin. Nafinitb and Hamiitoun, Bailies 'of Hamilton, being ptif- 
fued fubfidiarU for the debt due by a prifoner, whom Najhiith by coUufiofi 
liad fuffered to efcape ; and Hamilton having paid the whole, for Nafmitb was 
infolvent, 4ie raifed an action againil the electors for chufing an iiifolvent 
magiflrate. 

The Lords finding this a fiovdiy^ refufed to fiijlain frocefs, July 1687, Bailie 
Hamilton contra &c^ 

DCCCCXXXIV. Found that when one party invaded another during the 
dependence, decreet is to be pronounced conform to the libel or fummons, and 
-not conform to the adt of litifconteftation, if it be narrower than the libe)^ 
January 1687, Dr. Stracban contra Tolquboun. Vide No. 902. 

DCCCCXXXV, The Lord 7arbat, a coniiderable creditor upon the e- 
ftate of Cromartie^ having raifed a fale thereof upon the adt of parliament^ 
and bought the fame at the roup, he craved an extrad: of his decreet of 
fale. 

Alkdged by fome creditors : That all the common debtor's lands were 
not rouped, and the remainder being only fradions, would not go off at 
fo good a rate as if they had pafled with the whole. 2. Some having rights 
tranfcendent over all the eftate, and others having particular localities, it 
was recommended to the Lords to determine how the price fhould be di« 
dributed : and it was offered, as a juH: and equal method, that after pay- 
ment of. the tranfcendent right as preferable^ the remainder of the price 
ihould divide fro rata of the debt due out of the diAin<ft localities, where 
there cannot be prior or pofterior among rights upon different lands. 

Alkdged by other creditors : That the beft rule would be this ; if there 
were no tranfcendent right at all, or if the reft of the eftate befide the fpe- 
cial localities, were fufficient to fatisfy the tranfcendent right, without en- 
croaching upon any of the localities, then the creditors of the fpecial locali- 
ties (hould be fatisficd fro rata of their debt : but if the tranfcendent right did 
encroach upon the localities, then the creditors in the localities (hould be prer 
ferred to the price, according to the priority of their right. 

Ibe Lords found tbe defence, tbat all the debtors lands were not roufed, net 
comfetent now after tbe rouf, and tbe lands fold ; but ougbt to bave been frofoned 
when tbe rental was to be froven, effecially Jeeing tbe aB (f farliament allows 
tbe fale of tbe wbole lands, or of a fart of tbem : tbey found alfo, Tbat wbere 
there is no tranfcendent right, or fuch a one as does not encroach, &c. the debt uf^ 
en tbe [fecial localities, is to be faid pro rata debiti, unlefs one of tbe J fecial lo^ 
^alities be not a full fecurity for the debt ufon it ; in which cafe it is only to be 
^onfidered quoad valorem. But they founds That where there is a tranfcen^ 
dent right encroaching ufon the [fecial localities, thefe localities are to be prefer • 
red, according to the antiquity of their reffeSlive infeftments, February i. 1688, 
Lord Tor bat contra creditors of Cromarfie. Altho' by this means the credi- 
tor by the laft right might chance to be wholly cut off from payment, and 
yet behoved to lofe his fecurity by the locality to which the other had no 
right, which feems hard, fince the aft of parliament appoints a legal vendi- 
tion', without confideration of the preference of right. And as the creditor 
having the tranfcendent right might have affedted the pofterior locality, and 
fuffered the other locality to be free, fo law may juftly do it. Some of the 
Lords were of opinion, that the creditor having the tranfcendent rights 
Ihould communicate it quoad the lartds not fold to the creditors having fpeci- 
al localities, that they might have a title to thefe lands, to make up the pre- 
judice done to them by the tranfcendent right, and might be preferred to 
<:reditors having pofterior rigltfs, or to perfonal creditors, who upon a dili- 
gence 
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^^cncc would come in within year and day. In this procefe it wias alfo found, 
that creditors having real rights, the' they got but payment, fhould aflign 
with warrandice from fa£t and deed, and that it was not enough for them to 
renounce ; and that the expence of the roup and procefs fhould come off 
the creditors who got payment, fro rata or the payment. 

DCCCCXXXVI. In a purfuit upon a contract of marriage, for payment 
of a bond due to the wife by her father, and therein affigned to her hu- 
iband, againft the debtor's grandibn, whofe father was heir to the dd>tor, 
and confentcr in the faid contraft with the wife hisfiftcr. 

Alledged for the defender : No procefs for payment of the bond narrated 
in the contrail, unlefs the bond itfelf were produced : and whatever might 
be pretended againft the debtor in the bond, had he narrated the ftmc in 
the contraft, the narrative ought not to militate againft the defender's fa- 
ther, who was but heif to the debtor, and ftot principally concerned, or ob- 
liged to payj but only a confcnter in the contract. 

Anpwired: The contraft narrates all the fubftantials of the bond, and the 
defender's father, who was then heir to the debtor, would not have llgned 
any contraft narrating a debt himfelf would be liable for, had he not been 
convinced of the truth of it ; nor is he a confentcr in general, but alfo in 
the claufe of ailigning the faid bond. 

T^he Lords fujiained procefs on the contraS^ June 20. 1688, Blackbarrmy con- 
tra Clerkingfoun. 

DCCCCXXXVII. In a purfuit at the inftance of Captain Straiten againft 
CraigmilleTy for payment of a 6000 merks bond. 

Alledged for the defender : That the money was win at game, "oiz. dice, 
within twenty four hours, and fo was not due by the aft 14. Pari. 23. 
JamesVl. 

Anjwered : The faid a£t affords only a defence agamft payment when 
the money is purfued for ; but here a bond of borrowed money is pur«- 
fued. 

The Lords found it relevant fcripto or joramento, that the bond was grant'- 
ed for money nidin at game within twenty four hours ^ to make the bond fall under 
the aSi of parliament. 

Captain Straiton having deponed, that he lent the defender 4000 merks, 
which was all truly borrowed money, except thirty fix guineas, and there- 
after lent him 2000 merks more, and upon giving back the iirft bond, got 
the 6000 merks bond delivered to him : but reefed to depone if he won 
back any part of the 4000 merks before the lending of the 2000 merks. 

jVledged for the King's Advocate : That money win at game within 
twenty four hours, above 100 merks, is by the a£t of parliament confifcate 
to the poor of the parifti : and the purfuer's refufing to depone ut fupra^ im- 
ports, that after the lending of the 4000 merks, he win back a part on't 
before lending of the other two, which is fraudem facere legi. And if fuch a 
thing were allowed, a gamefter with 1000 merks might win 1 00000 in twen- 
^f four hours, in lending it over and over again upon tickets, which would 
quite elude the a£t of parliament, introduced for the public advantage, to 
•refrain youth and riotous perfons. 

The Lords were very clear that the 2000 merks fell under the aft of par- 
liament in quantum C^pt2im Straiton vron back of the 4000 merks lent on bond, 
tho' the individual fpecies loft was not lent again ; and declared they would 
^determine fb in all time coming, not only as to money win at cards, dice, 
and horfe-races exprelTed in the aA of parliament, but in all other games 
wherein money is win and loft : But, in refpcd the zOl was in defuetude, 
they would not determine fo as to bygones > but Jound the letters orderly pro^ 
' • ceeded 
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/:eeded at the purfuer^s inflance againft the defender ^ except as to thirty one ^guineai^ 
^the otixr jive guineasj hut loo meris^ allowed to be win in twenty Jour hours ^ Ju- 
ly 19. 1688, Captain Straiton contn the Laird ofCraigmiUer. 
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DCCCCXXXVin. Found that the fupcrior being liable for the feu-duty^ 
of the ereAion to the exchequer* viz. L. 20, and ieveral parte of the lande 
being feued out, holding of the King for payment of an undetermi- 
ned proportbn of the feu-duty ^ if the fuperior pay the whole, he may 
-have reeourfe againil any part of the lands of erection ior the whole, and 
leave that vaffal to feek his relief off »the reft pro r^ta^ January 1682, Vif- 
£Ount of Stormount contra Biair ef Ki^arom. 

DCCCCXXXIX. Found that ahho' fuperiors of epeftion, by the ad of 
parliament 1633, were not formal fuperiors, (having only the feu-duties, 
«nd not the other profits of the fuperiority) yet hofpital-lands, or maijon^ 
dieusy fell not under the annexation 1587, and that fuch continued fuperiors, 
as being excepted fK)m the annexation, March 1682, Findoury contra town of 
Brechin. 

DCCCCXL. Athemie having fufpendcd a bond granted by him to Craig-^ 
hall^ for his entry, upon this reafon^ that his lands being a part of the ab« 
bacy of Northberwicky which was annexed to the crown in the year 1633, 
the King is fttpcrior, and nothing refervcd to the Lord of eredtion, but the 
feu-duties till redemption i fo that the fufpender hath miftaken Craigball for 
his fuperior ; aod here the King's Advocate concurs with the fufpender. 

Anfwered: By the zQi of parliament 1^61, there is aa exception of fuch 
vaffals as had confented, or {hould confent to rights of fuperiority of church- 
lands, as importing as refignation of the property in favours of the fuperi- 
or ; and here the vaffal in the year 1 634 made a formal refignation of the 
property in the King's hands in favours of Craighall^ then Lord Advocate, 
who was infeft thereon, which is niuch ftrongcr than a bare confent menti- 
oned in the a€t of parliament, and would have been a valid right tho' there 
had been no fuch provifion in the adt of parliament for making confents 
equivalent to refignations : for at all times refignations were lawful, even 
before the ad of parliament. 

T^he Lords found the letters orderly proceeded^ ^nd the fiim payable to Craighall 
as fuperior^ for the entry^ January 1-686, Craighall contra Athemie. 

DCCCCXLL The laird of Dunda/s having feued out fome acres of land, 
with an irritant claufe de mn MlienandAj which the fcuar notwithdanding the 
irritancy did wadfet ^ and Dundafs having thereafter diiponed the fuperiority 
of the feu to Mr. George Wilfon^ Mr. G^crg"^ purfued a redudion and declara*- 
tor of ^xti&dion of the feu upon the forefaid irritant claufe. 

Alkdged for the defender : That any fault committed by him was in Tiun^ 
-dafss time, who difponcd only the iuperiority to the purfuer. 2. *Twas 
offered to berproven that Dundafs did^pals from the faid irritancy, and approve 
(the wadfet, by accepting ieu-duties frpm the wadfetter, who was in the na- 
tural poffefiion^ ana (as in recognitions) any approbation of the fuperior^ 
•whether antecedent or fubfequent, (hould purge the irritancy. 3. The wad- 
fet was renounced before the purfuer ^required the fuperiority. 

Anfwered for the purfuer : The rigJu of fuperiority <:omprehends onmejm 

in the lands, and the irritancy being incurred in Dundafs^ time, and not 

refcrved, nor the benefit thereof gifted to any, tranfst to the purfuer by Dun- 

Jafs\ difpofuion to him. 2. The gr^ntingof difcharges to the wadfetter of 

•the feu was not modus hahilis^ to extin^uifh the effect of irritancy .: for that 

could 
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could only import at moft a fecurity to the wadfetter of his right, and not 
a fecurity of the revcrfion to the granter of the wadfct ; (o that after re- 
demption of the wadfet, the feu returned free to Dundafs^ and confequent- 
!y to the purfuer his Angular fucceflbr. And recognition being incurred by 
the granting of a wadfet, a fubfequent confirmation of the wadfet ought not 
\o fecure the revcrfion. 3. The redemption of lands before quarrelling 
•purges no irritancy incurred through the ahcnation. 

• The Lords fotmd thefecmd alledgeance relevant to purge the irritancy^ Decem- 
ber 16. 1687, Mr. George Wilfon contra Peter Smith. 

DCCCCXLII. In the redu<ftion and improbation at the inftance of the 
Earl of Dumfermling, as come in place of the prior of Plufcardin^ againft 
the vaffals of the priory. 

jilledged ior the defenders : By the annexation 1633 the fupenority of all 
kirk-lands, as well thefe crefted before the annexation 1 587, as thereafter, 
ire annexed to the crown, whereby the defenders became truly vaflals to 
the King> and the Lords of eredtion have only right to the feu-duties till 
redemption, and fo the defenders need not produce their rights to the pur- 
fuer. 

jinjhvered for the purfuer : The priority of Plufcardin is excepted in the 
annexation 1587, and eredted in favours of the purfuer's predeceflbrs j and 
it is not exprefsly comprehended in the annexation 1633. 2. The aft 51. 
Pari 61. declares all perfons who con Tented to be vaffals to the Lords of 
eredtion excluded frortt the benefit to hold of the King : and ita eft the de- 
fender's predeceflbrs gave fuch a confent to the purfuer's predeceflbrs. 

Replied for the defenders: The adl 1633 annexes all without diftindlion, 
and fo includes the priory of Plufcardin. 2. The confent nientioned in the 
adl 1661, is a confent fince the adl 1633, and the confent founded on by the 
purfuer is in anno 1612, long before the 1633. 

T^e, Lords fuftained the alleJgeance made for the defenders^ July 19. 1688, 
Lord Dumfermling contra Sir Robert Dumbar. 

* SUSPENSIONS. 

DCCCCXLIIL The Sheriff of Kincardin having declared a man fugitive 
for theft upon an irrelevant dittay, and this being fufpended by the Lords 
through fome mifl:ake, they found the letters orderly proceeded, feeing the 
party ought to have fufpended before the Juftices, who are the proper jud- 
ges, December i. 168 1, Alexander Gordon Procurator-fifcal contra Davtd 
Jamy. 

DCCCCXLIV. In the fufpenfion of a charge upon a charter-party, regi- 
ftrated in the books of (eflion, the Lords found. That tho* the Admiral was 
the privative judge in the firft inflance, the fufpenfion was a fccond inftance, 
and there was no neceflity to regiftrate the contradl in the admiral- books, 
feeing he could not fufpend the charge. And the firft inftance is to be un- 
derftood of libelled fummons, and not of regiftration, which is a decreet of 
confent, February 1682, Brown contra flcipper Burnet. 

DCCCCXLV. It being alledged for the cautioner in a fufpenfion. That 
he ought to be free if any one of the reafons be relevant and proven in ter^ 
minisy tho' the letters he found orderly proceeded as to the reft. The Lords 
demurred on the point : but it feems not out of all queftion, if the cauti- 
oner is fimply free, March 1682, Mr. Robert Colt contra Mr. IVilliam Somer^ 
veil. The caufc being thereafter called in prefence, it was alledged for the 
(Cautioner, That it was the common opinion, that the cautioner in a fufpen- 
fion was only liable where the reafon libelled was not relevant and trne ; 

U U 11 IM.l 
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and by the exprcfs praftique, a party having charged upon a contrafi con- 
taining mutual obligcmcnts» for not-pcrforn^ance by the other, (who fufpend- 
ed) altho' the charger offered at difcuiUng to perform inftantly, and there- 
fore the letters being found orderly proceeded againft the fufpender, yet the 
Lords found the cautioner in the fufpenfion free,much more (hould the cauti- 
oner in the fufpenfion be free, where the charger had no right to charge for 
the fums, he being condemned for murder, and all his goods and gear adjud- 
ged and decerned by the criminal judge to belong to the King, which needs 
no decljirator, as efcheats upon charges of horning does : for the King ha- 
ving a jus quajttum to the fums charged for, by the criminal fentence, 
(which was equivalent to an aflignation) the condemned party could no more 
charge for payment than a cedent could for fums affigned by him after inti- 
cxiation of the ailignation. 

Alledged for the charger : Were this allowed, the benefit of cautionry 
^ould be altogether eluded ; for there are few fufpenfions but contain fomc 
reafons relevant, and true ; and it is ufual for fufpenders to get groundlefa 
arreflments laid on in their hands by their own procurement : but the cauti- 
oner in a fufpenfion ought to be liable, unlefs the reafon, when verified, takf 
off fome part of the fum charged for. 

T^be Lords J in refpeSl of the circum/lances of this cajk^ where the purfuer bad 
no title ^ ajfoilzied the cautioner ; tho' at the difcufiing of the fufpenfion Mr. 
William Somervell had got a pardon from the King for life and goods. £ttt 
had the fufpenfion been upon a reafon of arreftment or compenfation, taken 
off by recompenfation or retention, the Lords would not fo eafily have af- 
foilzied the cautioner, Mr. William Somervell contra Mr. Robert Coltj December 
1682. 

DCCCCXLVL A decreet of the Englijh judges in foro being fufpended 
upon iniquity, for their repelling this defence, That the fummons which 
fhould have been executed upon twenty one days, were executed upon fif- 
teen days. 

Alledged for the charger : That the decreet not being reviewed within 
year and day, it could not be quarrelled but upon fuch grounds as a decreet 
of the Lords is quarrellable ; and their decreet is not quarrellable upon ini* 
quity. 

Anfwered: Tho' decreets of the Etjglijh judges could only be quarrelled 
within year and day for want of authority, they are quarrellable after year 
and day as other decreets, by the ordinary remedy of fufpenfion and redudii* 
on upon relevant grounds. And whatever might be faid as to doubtful 
grounds of iniquity, yet to repel a defence warranted by an exprefs adl of 
parliament, viz. that lummons {hould be execute in twenty one days, can- 
not be juflified : for that is judicare de legibus, and not fecundum leges. 

The Lords differed much in opinion, if this ground of iniquity was to 
be fufiained againft the judges decreet : but it having appeared from infpedi- 
on of the decreet, that the defence was repelled upon this relevant reply, 
That the libel was proven fcripto by inftruftions given out therewith ab initio^ 
the point debated was waved, and the decreet fuftained, yatmary 1684, Robert 
Paterjon contra Mr. George Jolly. 

DCCCCXLVIL The charger upon a bond fufpended upon a reafon of 
compenfation, having after pronouncing but before extrafting a decreet fu- 
fpending the letters, liquidated a ground of recompenfation, which upon a 
bill to the Lords was got allowed to elide the compenfation ; and thereupon 
the letters being found orderly proceeded, the cautioner in the fufpenfion was 
affoilzied, becaule the reafon of fufpenfion was relevant and true the time 
of expeding thereof, and verified in terminis, November 1685, John Moir 

contra 
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contra "Janui Samuel ^Xi^ Marian Jobn/ioun. Thereafter it was alkdgedy That 
luch a dccifion would difappoint the cfFeft of cautionry in fufpenfions, fee- 
ing there may be relevant reafons of fufpcnfion againft the prefent exe- 
cution and payment, viz. arreftment, &c. which take not oflf the debt, but 
delay payment till purged. And caution being in place of confignation 
formerly, the cautioner (hould be found liable for what the letters are 
found orderly proceeded for. 2. Tho' when a decreet, or regiftration of a 
bond a non fuo judice^ is quarrellable, and therefore turned into a libel ; or tho' 
when a charge being fufpended on compenfation for the whole fum char- 
ged for, the charger acquires a ground of recompenfation after the fufpcn- 
fion, the cautioner in the fufpenfion (hould be free, feeing compenfation is 
a dUcharge ; yet when a ground of recompenfation was in the charger's 
|)erfon the time of the fufpenfion, and liquidate thereafter before cxtradling 
of any decreet of fufpenfion, the cautioner ought to be liable, becaufe the 
fafpender (hould have confidered the recompenfation as equivalent to a dif- 
-cbarge of his compenfation ; fo that he was in the wrong to fufpend, 
3. Reafons of fufpenfion upon partial difcharges, or partial grounds of com- 
jpenfation, (hould not exoner the cautioner pro retiqua : for that his bond 
bears, that he (hall pay what (hall be decerned againfl^ the fufpender. 

Anfwered: The compenfation here being total, exhaufting the whole 
charge, and the recompenfation not being liquidate till after pronouncing 
pf an abfoiviture in favours of the fufpender } there was jus quafitum to the 
cautioner. 

The Lords were of different opinions ; but ibey adhered to their former in^ 
terkcutor^ February 1687. 

TACKS AND RENTALS. 

DCCCCXLVIII. ^ames Deans having fet the uppermoft lodging, favc 
one, of a tenement to a vintner, whereof a great part happened to be ren- 
dered ufelefs to the tenant, by the heritor of the uppermoft houfe his ta« 
king off the roof, and heightening his own houfe, which fubjefted the 
lower houfe to rains and other inconveniencies, for four or five months du- 
ring the building ; the vintner, when purfued for the rent, craved allowance 
of the lucrum ceffam^ ^vA whole damage he had through the change of the 
roof. 

Anfwered : The faid damages having happened without the landlord's fault, 
they muft be imputed ca/idi fortuito^ to which the tenant is liable. 2. The 
accident not having taken away the ufe and benefit of the whole houfe from 
the tenant, it is not in the cafe of vafiatioy which by the common law makes 
the damage reft upon the landlord. 

The Lords fuftained the defence for the tenant^ and ordained him to condefcend 
M the damage^ referving the modification to themfelvei ; albeit in another cafe, 
incommoding the entry to a tavern in fVilkie^ land, by the ftones and rub- 
bi(h of the next houfe that was demoliihed, wa's not fuftained relevant to 
dimini(h the rent, December 15. 1681, James Deans contra Alexander Aber^ 
cromby. Fide No. 956. 

DCCCCXLIX. The Lord Renton having, for payment of his debt, fet a 
tack of his whole lands and cafualiries, to Sir Patrick Hume his fon, refer- 
ving the kain fowls to his Lady and his fon Sir Alexander^ the apparent heir ; 
^ftcr his Lady's deceafe Sir Alexander claimed the whole kains jure accref^ 
cendiy his mother and he being nomine et re conjunct in the claufe of refer- 
vation. 

Anfwered 



' 
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Anfwered for Sir Patrick : By the civil law jus accrefcendi took no place 
in contrads inter vivos. 

The Lords waved the point of jus accrefcendi ; hut founds ^at the kain 
Jowls did not fall under Sir Patrick j tack ; and therefore belonged to the heir, 
January 1682, Sir Alexander Hume contra Mr. Patrick his brother. 

DCCCCL. Found that a fummods intcnted after expiring of a tack, for 
•payment of a greater duty than is therein contained, doth interrupt tacite re- 
location, March 1682, Netherwood contra Mr. Thomas Rovine. 

DCCCCLI. Found that one purfuing a truftee to denude himfelf of the 
truft, was obliged to refound to the defender the expences he was at in efta- 
blifhing and enabling himfelf to tranfmit the right, and alfo to relieve him 
of non-entries, ward, &c. to which he might be liable by reafon of the truft, 
albeit the purfuer was a Angular fucceffor to the granter of the truft, yonua^ 
ry 1684, Gosfoord contra Lord Bargeny. 

DCCCCLIL The Bifliop of Galloway having fet a tack of tithes to Mr. ' 

.yohn Innes of Coxtoun, during his life, and after his deceafe during the life 
of James his eldeft fon, and for the fpace of two nineteen years after Jameses 
deceafe ; James and his father being both dead, and two nineteen years run 
fince the death of the fon, who died firft, the bifhop contended that the 
tack was expired. 

Anfwered : The tack being fet for two liferents, the naming of the fon is 
not to be underftood perfonally, but defignative ; for otherwife the tack would 
be but for one liferent. 

The Lords found the nineteen years to commence from the death of the father ^ 
wko furvived his Jon James. But the interlocutor was (topped 4>efore pro* 
nouncing, till the tack were re-confidered, March 1684, Bifhop of Galloway 
contra Innes of Coxtoun. 

DCCCCLIll. An obligement to fet a nineteen years tack after a right . 
of excambion, (hould be redeemed, found lawful, and not to fall under the 
aft of parliament concerning tacks after wadfets ; the tack-duty was but L. 20, 
and the lands excambed worth 3000 merks, February 27. 1685, Sir Peter 
Frazer contra Hog. 

, DCCCCLIV. In a procefs of removing againft a tackfman and /ub-tackf- 
man, where the tackfman was only warned. 

It was alledged for the fub-tackfman : That he ought alfo to have been 
warned, fince his being in the natural poffeflion was known to the mafter. 

The Lords repelled the defence^ December 1685, Thomas Frazer contra An^ 
drew Duncan. 

DCCCCLV. The Laird of Innerkitb having fet a tack for nineteen years 
to James Plalyburton and his wife, and to their heirs male or female, fe- 
eluding affignies, except that James did aflign to fome of his bairns ; and 
after James and his wife's deceafe, their fon and heir, who fucceeded to the 
right of the tack, having granted a fub-tack to his fitter's hufband, the he- 
ritor raifed a procefs for declaring the tack void as being aiTigned, contrary 
to the provifion therein not to affign. 

Anfwered: The tack was affignable to James Halyburton's bairns, and the 
defender's wife is a bairn. 2. The defender hath not an afiignation but a 
fub-tack, whereby the mailer hath no prejudice, feeing the tackfman con- 
tinues alfo linble to him for the rent. 

Replied: The power of afllgning to bairns is only conceived in favours of 
James the father, and not in favours of his heirs, and here the aflignation is 
made by the heir. 2. Tho* a tack granted to one and his heirs/ with a 
power to out-put nnd in-put tenants, or without feclufion of aflignres, mig^ht 
be affigned, yet fuch a thing cannot be allowed of here, except bairns ut fu* 
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fray are cxprcfsly excluded. And to grant fub-tacks is fraudem facere legil 
feeing oft-times induftrta^ perjona^ and the good humour of the tackfman is 
Goniidered. 

Duplied : The claufe allowing the father to aflign is not taxative, and the 
heir is eadem perjcna ; and the daughter*s hufband is the fame with herfelf, 
feeing a tack in her favours would fall under her hufband's jus mariti. 

lie Lords founds That the claufe Jecluding afjignies did not hinder to grant 
fub-tacks^ March 1 687, which was thereafter adhered to, Sir ^ames Rochead 
contra John Moodte. The like was decided for Madder of Langtoun contra 
Lord Tarras^ February 1687. 

DCCCCLVI. A vintner purfued for the rent of the fecond ftory of a 
tenement pofTefied by him as a tenant, claimed allowance in the rent for da- 
mage fuftained through Sir James Cockburn, heritor of the two fuperior fto- 
ries, his taking off the roof, which occafioned the rains to damnify his pie- 
niihing and his wines, and to fpoil his change. 

jinfwered for the purfuer : That any damage fuftained by the defender was 
cafual, and not by the purfuer's fault. 

The Lords decerned for the whole rent without deduSiion^ rcferving the de^ 
fender s damages contra Sir James as accords. And they were of opinion, that 
Sir James could not be liable, the reparations being uleful to all the (lories, 
December 8. 1687, Deans contra Cromby the vintner. 

Thereafter it was alledged^ That the locator confented to the reparations, in 
fo far as he was prefent at the dean of guild's vifitation, and did not reclaim. 
And it was alledged againft Sir James^ That his reparations were not ufual, 
in refpeft he took off the roof, and raifed the walls, and made a good ftory 
more with a fiat roof, wich occafioned much rubbiOi, and laid the roof o- 
pen for three or four months. 

The Lords found boib Mr. Deans and Sir James liable for the damage^ which 
they proportioned partibus ut fupra, January 1688. Vide fupra^ No.' 948. 

DCCCCLVII. Lamingtoun having fet a two nineteen years tack to Auchin^ 
leek in Prefloun^ for payment of a fmall tack-duty, and perfonal fervice, and 
attendance upon the Laird ; James Ofwald colledlor apprifed the tack from 
Auchinleck^ who was feveral years in arrear for his rent. 

Alledged for Lamingtoun : That the comprifer fhould be liable for the by- 
gone rents due to Lamingtoun by Aiicbinletky as a juft confequence of zjyna^ 
lagmay it being reafonable, that as tacks are real to tenants againft their ma* 
fler, the rents fhould be real to him againft them and their fingular fuc- 
cefTors. 2. The fervice in the tack is perfonal, and cannot be performed 
by a fubftitute. 3. The tack-duty being fmall, the fervice was to be per- 
formed upon the tackfman's expence, as well without as within the fhire. 
4. The tackfman's obligement to fervc his mafter being general, he is ob- 
liged Co perform the fervice in any place within the kingdom. 

Anfwered: Apprifers of, or aflignies to tacks affignable, as this is, are 
not liable for any rents prececding their pofTefTion, thefe being merely per- 
fonal. 2. The lervice may be as well performed by a fubftitute ; but it 
fhould not be ftridly required, efpecially the defender being in a public 
trurt. 3. Such perfonal fervice fliould only be performed upon the tenant's 
charges, when the mafter is within the fhire, otherwife a mafter might har- 
rafs his tenants by travelling up and down the kingdom. 4. Except in pu- 
blic expeditions for war the fervice fhould be confined within the fhire. 

TU Lords fujlained the firfi anfwer^ but repelled the jecond^ third and fourth^ 
in refpeB of the alledgeances and tacky February 17. 1688, Lamingtoun contra 
John OJwald. 

X X X DCCCCLVIII. 
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DCCCCLVIII. A tack fct to one during his life, and to his heir during 
his life, containing an obligement upon the fetter and his fuccefibrs to grant 
tacks in all time coming, for the fame duty to the tickfman's heirs as kind- 
ly tenants, being quarrelled in a redudrion, as null for want of an tih. 

Anfwered: An obligement to fet a tack is, in Craig % opinion, equivalent 
to a tack. 2. The i{h is certain, at leaft is made at a definite uncertain time, 
viz. the faitziour of heirs of the tackfman, 3. The defender hath. acquired 
a title of prefcription by forty years pofleffion^ as heir to the firft heir in 
the tack, which hath been found fufficient to validate null tacks, fet without 
iflue, canconfent of the patron or chapter. 

lieplied : Tacks fubfcribed without an ifh are null ; and tho' tacks null for 
want of folcmnities, as the patron or chapter's confent, &c. may be fortified 
by prefcription, yet tacks null for [defed of] effcntials, as the tack-duty at 
ifliie cannot be made efFeftual by prefcription. 

7he Lords reduced the tack as mil J or want of an ijk^ July ao. 1688, James 
Ojwaid contra Andrew Robb. 

TAILZIES. 

DCCCCLIX. Found that wl^re fams were tailzied to hcrrs and fiihfti- 
tutes, thefe heirs ought to fcrve to the laft defundl in fee, tho* no infeftment 
had ever followed ; and that a cognition was not enough, March 1682, Gor^ 
don contra Andrew Bruce. Vide No. 178. 

DCCCCLX. yiv. Laurence Charters hAv<x,Qi^ht\T\g obliged in his con-* 
tradt of marriage to employ L. 20000, and all the conqucft, in conjundl fee 
and liferent to himfelf and his wife, and to the heirs* male of the marriage 
in fee, which failing, to his nearcft lawful heirs and affignies whatfocver, 
with this provifo, That, in cafe hi& other heirs-male (hall pay the provifions 
appointed to the daughters of the firft marriage, they, by their acceptation 
thereof, ihould be oibliged to enter heirs, and denude themielves of the de- 
fund's eftate in favours of the heirs-male, upon this claufe, there being a 
declarator raifed at Mri Laurences brother's inftancc, as heir-male, who of-* 
fered the L. loooo provided to the daughter, and craved that ihe might cn-^ 
ter, and denude in favours of the purfuer as heir of tailzie. 

Anfwered : Here was no conftitution of a tailzie by the contrad, but a 
provilion to heirs whatfoever, failing heirs of Mr. Laurence's body. 2. The 
claufe imports not an obligement on the heirs-female to renounce and enter, 
but only, that, in cafe they received the faid fum, they were bound by their 
acceptation to enter and renounce, and fo it is that they would not accept 
the fum. 

Replied: The provifo imports a tailzie in favours of heirs-male, not of his 
body, which cafe muft be fuppoied, for an heir-male of his body would 
exclude the female from being heir at all. 

Duplied: Efto there had been a provifion obliging the daughters to enter 
heir to their father, yet the brother here having been fcrvcd heir to the father, 
they were not bound to ferve heir to the brother and denude, &c. there be- 
ing no conftitution of tailzie, as faid is. 

The Lords fujiained the anfwer and duply for the daughter^ and affoilzied from 
the declarator^ March 1 682, Charters contra Charters. 

DCCCCLXI. Sir Robert Hepburn tailzied his eftate to one with this pro- 
vilion, That he (bould marry a certain gentlewoman, and if he failed to per- 
form, his brother ftiould fucceed to the eftate ; the heir of tailzie being re- 
quired to marry the gentlewoman, and refufing or delaying to do it, the 
Lords found (he had intereft to declare the irritancy for damage and preju- 
dice, 
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dice, tlio' the tcrtcfit of fucceffion would fall to the contraveeser^ft brother, 
who was the next member in the tailzie, February 1685, Margaret Cockburn 
-contra yoang Comktoun. Vide No. 135, 

DCCCCLXIl. In anno 1660 James Earl of Calknder tailzied his lands of 
Callender to jUexander Lord Almont his nephew, and the heirs-male of his 
Ixxiy, which failing, to the Lord Linlithgow^ fecond fon, £s?r. without any 
'Obligement upon the heirs of tailzie not to alter the fame, or any irritant or 
refolutive claufe, and obliged himfelf to warrant the lands from all evidti- 
ons, or other debts than thofe enumerated in the difpofition of the tailzie, 
without refcrving any power to alter or innovate. In anno 1663 Lord Alex^ 
^ndery in his. contraft of marriage with Duke IVilUam Hamilton % daughter^ 
provided the lands to heirs-male of the marriage, which failing, to the heirs- 
male of his body in any other marriage ; and thefe failing, to the other heirs 
inentioned in Lord James s difpofition of tailzie, and obliged himfelf to do 
no deed to difinherit the heirs above mentioned. In anno 1672, by a con- 
traft betwixt Lord James and hord- yilexander, narrating the difpofition 1660, 
and that a debt had emerged due to the Lord Bram/hrdy which was not con- 
tained in the faid difpofition, Lord -^^^w^ifr obliged himfelf to pay and relieve 
Lord James of the faid debt, and Lord James difcharged a debt of 3000 merks 
due to him by Lord Alexander ^ and warranted the faid Lord Alexander a- 
gainft all other debts than thefe formerly undertaken. Lord Alexander ha- 
ving no children of the marriage, and fijnding himfelf valetudinary, and that 
my Lord Linlithgow^ fecond fon was like to fucceed to the honours and eftate 
of Linlithgow^ for that his elder brother the Lord Livingjlon was childlefs, 
which would confound the two families, he granted a bond of 500000. 
merks to Lord John Hamilton^ for love and favour, and other onerous caufes 
in general. The Lord Linlithgow'^ fecond fon having fucceeded to the title 
of Callendery after Lord Alexander's deceafe, granted a bond to his brother^ 
on which he led an adjudication againft the prefent Lord Callender, and rai- 
fed redudion of Lord John Hamilton s bond, as a contravention of the ob- 
ligement to do no deed to difinherit the heirs of tailzie. 

Alledged for the defender, who had alfo raifed a declarator : That the 
forefaid obligement not being adjeded to the tailzie by Lord James\ but by 
Lord Alexander^ it could not hinder Lord Alexander to grant bonds, as vo- 
luntary and lucrative tailzies may be altered by the grantcr. 2. Tho' the 
obligement might be thought onerous as to the heirs-male of the marriage, 
if there had been any, in refpedt of the mother's tocher, and that marriage 
is of itfe If onerous ; it was not onerous as to the remoter heirs, and fo not to 
be prefumed a fecurity dcfigned for them. 3. The 500000 merks bond was 
onerous as to the heirs of tailzie, in refpedl oi Bramford's debt, which fell un- 
der the difpofition 1660 ; and tho' Lord Alexander was obliged to relieve Lord 
James of it, he was not bound to relieve the heirs of tailzie. 4. Lord Alex-- 
binder paid feveral debts befides that to Bramford j and the half of the con- 
-queft, with the feveral bygone years annualrents thereof, was evi^ed by the 
Lord Dumfermlingy which was a contravention of the Lord James % warran- 
dice in the difpofition j66o, and the con traft 1672 : fo that as Lord James 
would have been liable for thefe to Lord Alexander^ his heirs of tailzie muft 
be alfo liable to Lord Alexanders creditors, and to Lord John Hamilton j be- 
fides. Lord Alexander hath transferred to the faid Lord John an aflTignation 
made to the Lord Alexander^ of the Lord 'Dumfermling's right of conqueft. 
5. The general difcharge in the year 1672, being poftcrior to the oblige- 
ment to do no deed to difinherit, ^cuts it off, there being fome excepti- 
ons from the difcharge, and no mention of the obligement, which jirmant 
regulam in non ex^eptis i nor can negative obligements to do no deed in pre- 
judice 
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judicc, be more efE?6lual than pofitive obligcmcnts to do deeds in fa^ 
n)orem^ which arc ufual in contrafts of marriage, and do not hinder parents 
to difpone. and contradl debt even for lucrative and rational caufes, as was 
decided in the cafe of Littlejobn's wife, and in the tailzie of Cockbumfpatb^ 
tho', to fecure the tailzie, there was a bond of borrowed money granted to 
the heir, in order to apprifc the eftatc in cafe of contravention, which was 
thought ftronger than a bare obligemcnt not to difinherit 5 yet the matter. 
Avas thought fit to be fettled, and the heir of line, in whofc favours th« 
•tailzie was broken, got L. 1000 Sterling of compofition. 

Anfwered for the purfuer : By fuch obligements tailzies that even ab ini^ 
tio were voluntatis and gratuitous, are fecured, as Iti the cafe of Binnie con- 
tra Binnie. 2. The remoter heirs have equally the benefit of the oblige- 
mcnt, as Lord Alexanders heirs of the marriage would have had, the obligc- 
inent being conceived in favours of all of them without diftindlion. 3. The 
debts above mentioned were paid by the tailzied cftate and profits, or bor- 
TQwed money, which continue a debt upon the heirs. And feeing Lord 
Alexander took a difcharge of Bramford's debt, he defigned to cxtinguiih it, 
fo as it cannot be any onerous caufe for fupporting the L. 500000 bond. 
Again, whatever might be faid, had Lord Alexander granted bonds to credi- 
tors for onerous caufes, yet Iticrative bond€, as this to Lord yobn Hamilton is, 
muft be looked on as fraudulent, and a contravention of the faid obligement, 
4. The general difcharge cannot be extended to the faid obligement, in re- 
fpedt the particular fum difcharged was but 3000 merks, and the general 
claufe ought not to be extended to things of greater import than the parti- 
culars expreffed, efpecially to heterogeneous things. And as it had been 
abfurd for Lord James to cut off his own children, if he had any, from 
the fuccefiion by fuch a difcharge ; fo it is abfurd to think, that he would 
evacuate the tailzie by fuch a deed. 

J be Lords repelled all tbe dejences^ and reduced tbe lend tn totum. 

But thereafter it was alledged for Lord Jobny That if the heirs of tailzie 
were not allowed to recur on the tailzied eftate for debts due by the maker of 
the tailzie, no heir of tailzie would ever pay a farthing of debt, but live plen- 
tifully upon the rents, and tranfmit the debts unpaid as a burden upon the 
fubfequent heirs. And Lord James was bound in abfolute warrandice by 
the difpofition 1660, and the contract 1672, to relieve Lord Alexander of ^\ 
other debts not undertaken, which other debts Lord Alexander paid out of 
the rents which belonged to himfelf, or out of his own proper eftate, which 
fell not under the tailzie, and hath taken aflignations to thefe debts. 2. The 
Lord Dumfermlings heirs being provided to the half of the conqucft-lands 
acquired by Lord James^ and having evidled the fame, thefe evided lands 
were not truly Lord Jameses lands, but the Lady's, and fo could not be 
tailzied. And Lord Alexanders affignation from the Lord Dumfermling doth 
not concern the tailzied lands belonging to Lord James. And it were incon- 
gruous to find the Lord James^ and his heirs of line, liable in the contraven- 
tion of the warrandice, and yet that the tailzied lands are not aflfedable with 
that warrandice : for as the pofterior heirs of tailzie are reputed creditors, in 
refpedt of contravention of the claufes of tailzie, fo they ought to be confi- 
dered as debtors as to any contravention of Lord Jameses obligement of 
-warrandice. 

Anfwered: By the claufe in the contract not to difinherit, &c. and an- 
other obligement in a contraft 1668, to do all things to the benefit of the 
heirs of tailzie, it appeared, that whatever debt Lord Alexander paid, whether 
upon difcharge or aflignation, (which have the fame cStOi in the heir's 
perfon) is fimply extinguifhed as to the heirs of tailzie,, who are not pro- 
perly 
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perly heirs of tailzie to Lord yameSj who was denuded in the year 1660, 
"but heire to Lord Alexander himfelf. 2. Lord Johns bond without an one- 
rous caufe falls under the adt of parliament 162 1, Lord Alexander being 
debtor to the pofterior heirs of tailzie by the forefaid obligements. 3. The 
Lord Dumfermlings debt up©n the account of' the conqueft was fatisfied, 
- partly by the tailzied lands, partly by the rents thereof, and partly by debts 
hy Dumfermling to hot Ay ames^ none of which fliould afford recourfe againft 
-the heirs of tailzie, or the tailzied lands. 

Replied: In the cafe betwixt Tbomas Nicolfon's heirs of line and tailzie, 
[the Lords] found debt of the tailzied eftatc paid by, and difcharged, or 
affigned to the heir of tailzie, v{zs to be repaid to his heirs of line by the. 
next heirs of tailzie. 

The Lords founds i . That debts affeSling the tailzied ejlate^ or due by Lord 
James, and paid by Lord Alexander, by the rents a?id profits arijing to him out 
^f t}>e tailzied lands ^ whether he had taken dif charge or a/p gnat ion upon payment y 
did not furniJJo recourfe againft the tailzied eftate. (Tho' fome thought thefe 
debts paid might recur againft Lord James's heirs of line and executors ; 
and it was acknowledged, that the rents of the lands refting in the tenants 
hands, or that were in money lying by the defund:, would not belong to the 
heirs of tailzie, but to his executors.) And the Lords found no fpeciality in^ 
Pumfermling i eviBion^ and Lord Alexander'^ right from him ; and therefore 
reduced Jimplj the 500000 merks bond^ February 26. 1687. 

Thereafter it was alledged for Lord Jobfiy That the claufe in the contraft 
•could import no more than that the tailzied eftate fhould [not] defcend by Earl 
Alexanders deeds and debts to fubfequent heirs of tailzie in a worfc cale, or 
-with more burden than Earl Alexander had it : and ita eft^ that Earl paid 
fome of the faids debts out of his other eftate ; confequently his burdening 
the tailzied eftate /r(? tanto was no contravention of theobligement, nor a deed 
falling under the ad: of parliament 162 1 : and if this be not fuftained, no 
heir of tailzie could fafely pay any debt upon the tailzied eftate out of his 
feparate fortune, but behoved of neceflity to break and difpofe of the tail- 
zied eftate, contrary to the very defign of the tailzie. 2. The warrandice 
muft operate againft the heirs of tailzie, as well as the maker's other lands. 
3. Whatever might be pretended (had Earl Alexander left the matter in du-- 
iio) as to his defigaing the benefit of the melioration of the tailzied eftatc 
by dilburdcning it of debt, in favours of the heirs of tailzie ; he hath ex- 
prefled the contrary, by taking aflignations to himfelf and his fucceflbrs 
whatfoever, and granting the 500000 merks bond, 4. The half of the 
-conqueft was not truly Lord James % eftate, and fo fell not under the tailzie, 
but did properly belong to the Lady Dumfermling^ Dowager of Callender^ 
'and her heirs, and was acquired from Dumfermling as an eftate extrinfic. 
from Callender^ the Lady not being in the cafe of a creditor in general, but 
of a creditor Jpecieiy to whom the property of the lands belonged. 

Anfwered : The 500000 merks bond was a downright contravention of 
•the tailzie, being in fraud thereof, and indireftly to overturn it. And Earl 
Alexander having taken the aflignation in his own name, the debt was ex- 
tinguiflied by the application ; after which he could'not make it revive by 
a gratuitous bond. 2. The warrandice can only operate againft the heirs 
of line of Lord James and his executors, and not againft the other heirs of 
tailzie, who are creditors by the obligement of warrant as well as Lord A- 
Jexander. 3. Earl Alexander did apply the payment to the tailzied eftate by 
the aflignation in his own name. 4. The Lady's right of conqueft was 
purchafed by a part of the tailzied lands ; and being tailzied by Lord James^ 
•they cannot be queftioned as not belonging to their author, 
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274 T E I N D S. . 

The Lords founds ^hat the bond could not fubfijl for the meRorationSy made 
even by Earl Alexander^ extrinfic ejiaie^ and reduced the 500000 merks bond 
in totum, July 20. 1687. Vide No. 227. 

T E I N D S. 

DCCCCLXIII. Found that abfolute warrandice in an aflignation to a tack 
of teinds, did not make the difponcr liable to a fupcrvenient burden of aug- 
mentation to the minifter of the pariih by ad: of parliament, January 6. 1682, 
Lumfden contra Gordon oiTarperfte. 

DCCCCLXI V. In a redudion at the inftance of the Bilhop of the ifles, 
of a tack of teinds granted by his predeceflbr to Mr. John Stuart of J^cog^ 
upon thefe grounds* 

1. The fame was fet for money -duty, whereas the teind was payable in 
rental-bolls, which was a dilapidation of the benefice, contrary to the adt of 
parliament. 

2. The tack was granted during the (landing of another tack for years 
then to run, when the fetter was about to be tranflatcd to another bi- 
fhoprick. 

Anfwered : It appears by a tack fet in the year 1 607, a little after the adt 
of parliament, that the ipfa corpora of the teinds were fet to the tackfmen, 
which argueSj that no rental-bolls were in ufe to be paid for thefe teinds j 
efpecially there being no rental of the bifhoprick produced, wherein ren- 
tal-bolls are infert as the teind-duty, albeit the tackfmen have been in ufe 
.=to receive bolls for the teind-duty from the heritors. 2. The taking of 
the new tack was a renunciation of the former, which was lawful to any 
body. 

The Lords having examined the heritors of the ifle Bute, who declared. 
That the duty in ufe to be paid for the teinds of the whole ifle, to the bi- 
(hop and minifters, was fuch a number of bolls, whereof the biftiop had 
a fourth ; the Lords founds That the duty quo^ the bijljofs part^ was in the 
cafe of rentaUbolls^ and could not be converted to money ; atid therefore found the 
tack null. Altho' fince the year 1607, the tack-duty had always been mo- 
ney and not vidtual, and that the prefent filver-duty was twice as much as 
ufed to be paid to former bifhops, and fo was not a diminution, but a 
Taifing of the rental, March i6?3, 

DCCCCLXV. My Lord Tweddale having fet the lands of Pinkie, ftock 
and teind, for one duty, the teind being drawn by the Duke o( Lauderdale ; 
and the tenants being purfued by Tweddale for their rents, they craved allow- 
ance of a fourth part of the tack-<luty for the drawn teind. 

The Lords finding the tack-duty was but reafonable, they modified only 
a fifth part thereof for the teind, March 1683, Earl ofTweddale contra te- 
nants o( Pinkie. 

DCCCCLXVL Found that a tack of teinds fet by a minifter for his life- 
time, and five years after, without confcnt of the patron, did fubfift for three 
years, and was only null quoad exceffum. And another tack of the teinds grant- 
ed to the patron, being queftioned as fimoniacal, and quarrellable by the next 
•incumbent, the Lords found, that, by the adt i.Parl. .21. James VI. and ad 9* 
Pari. I. Charles II. patrons are allowed to tranfacl with their minifter for a 
tack of the teinds, referving a fufficient allowance to the minifter, which by 
law is not fimony, February 1684, Archibald Frier land contvz the Laird of Or- 
biflcun. 

DCCCCLXVII. A minifter having affigned a tack of teinds he was ti- 
tular of, fet by himfelf, the Lords found the tackfman, or fub-tackfman liable 

as 
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as mtrotnitters to the afligney, as they were to the titular; but determined 
not if they have a hypothec in teinds as in lands, June 1688, Lirithill contra 
Sir James Cockburn. 

T U T O R S AND C U R A T O R S. 

DCCCCLXVIII. Found that an aft of curatory expede before the pupil 
wsiS pubesy was null, and that there was place for a new election of curators ; 
and here this nullity was proponed by the minor, November i6S i^Jchn Pearjon 
contra Mr. James IValwood. - 

DCCCCLXIX. Robert Lockbart having left a direction under his hand 
to his friends, to fill up after his death his childrens provifion, in a blank 
flieet of paper he had figned, and to fill up his teftament in another blank 
figned fheet, and infert therein Mr. John Elites my Lord Leye and Bailie 
Cbiejl)\ as tutors-teftamentar fubftkute to his. wife, in cafe of her death or 
marriage ; and flic being in a treaty of marriage after his deceafe, thefe per- 
fons fubfcribed an order to fill up the teftament, and infert themfelves tu- 
tors before the rclidl was aftually married, and afterwards caufed fcore the 
blank left to fill up the childrens provifions in. 

^he Lords ^ upon a contentious debate ^ found thefe aSts to be qualifications of 
acceptance of the tutory^ and found the aSfors liable to compt as tutors, altho they 
had done no other deed of admimjiration during the ivhole tutory^ February 6. 
1682, fVilliam Lockart contra Mr. John Ellies. . 

DCCCCLXX. A merchant whofe eftate confided of compt-book and 
debts to the value of L. 20000, having left Balbedy tutor-teftamentar, the 
Lords found this defence relevant to purge the tutor's negligence to purfuc 
all the debtors in the compt-books, viz. that he had employed the defun<ft's 
nephew, who had been his apprentice, to draw out a lift of fuch of the 
debts as he thought were refting, which lift was acquiefced to by the relift, 
who had a fliare of the free gear, and that he had purfued on the faid lift, 
and that many of the perfons infert therein as debtors had aflbilzied themfelves 
by their oaths, which was the only mean of probation then competent, 
whereby the pupil faved much unneceflary expence that would have been 
laid out in purfuing more of the debtors, whom there was no probability to 
overtake, February 1682, Tirias and Turpin contra Balbody. 

DCCCCLXXI. Found that tutors and curators ought to compt for vidu- 
al at the rates of the fiars, tho* they fold at under rates, unlefs they could 
condefcend on a fpecial caufe why it was fold under the fiars, and that they 
ought to hold compt for the full price they got the years they fold above 
the fiars, and could not apply the excrefce above the fiars thefe years, to 
make up what was under the fiars in other years, February 10. 1682, Vif- 
<:ount Oxford contra curators, &c. 

DCCCCLXXII. In this procefs it was alfo found, That the fa<flor for the 
curators having died about the end of the curatory, and the reli<fl having 
applied to the Vifcount for a fadtory, to lift the rcfts in the tenants hands, 
which he refufed, as appeared by an inftrument taken upon it ; and, on the 
contrary, Mr. James Cockbuniy [named] fador for lifting -the refts, that the fa- 
dor and his executor was not liable to compt for the refts, they being fo. impeded 
to uplift or do diligence againft the tenants j altho' now, after feven years, it 
was contended, that fome of the tenants were infolvent, February 1682, Vif- 
count o( Oxford contra his fifter the fador's relid. 

DCCCCLXXIII, The curator of Reven of Gairns having gone off the 
kingdom, and left his pupil. in family with Mr. William Clark^ whom Mr. 
fFilham^ by feveral miffive letters to his friends^ called his pupil s and Mr. 

William 
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William (who had the cuftody of Gairns^ papers) havmg tranfaftcd with 
his creditors, and got abatements, and having taken rights in his own name, 
Gairns purfued a declarator, that thefe eafes fliould belong to him, Mx.Wil^ 
Ham being in the cafe of a procurator. 

The Lords founds 7^hat Gairns ba^ng a* curator^ could not properly have a 

procurator ; but Jound Mr. Willijim liable as negotiorum geftor, or JaSlor^ 

and that he could not have the benefit of the eafes^ which ought to be forthco-- 

ming to the purfuer^ deducing his expences\ and Mr. William did not reclaim, 

but rather confent to this, February 1683, Gairns contra Mr. William Clark. 

DCCCCLXXIV. Found that when a tutor pays out fums of his own for 

his pupil's affairs, he ought to have allowance of annuahent, till the time he 

had or might get in the pupil's annualrents, as was found in Patrick lailfer 

and Sandilands^ cafe, March r683,'Cornet Murray and his Lady contra her fon. 

DCCeCLXXV. A minor having, after his majority, intented a redudi- 

on and de<^^arator, that an apprifing acquired by the curator was fatisfied by 

intromiflion with the purfuer's eftate. 

Anfwered for a third party, who had got an affignation to the apprifing 
during fhe curatory : That the apprifing was in the perfon of the curator be- 
fore he was curator, and fo not being acquired nummis pupillij he might dis- 
pone to Angular fucceffors for onerous caufes. 

Replied : The comprifing was compenfable, in fo far as the curator had 
intromitted with the minor's money hefore afllgnation and intimation to the 
defenders, infcftment not having followed on the comprifing. 

The Lords f before anfhver^ ordained compt and reckonings March 1683, Gr/- 
vr/bz/'of Lagg contra Caruthers of Holemains. 

DCGCCLXXVI. The reprefentatives of Rathoy who had been tutor and 
•curator to one "Spence^ -craved a yearly allowance for incident charges, which 
they could- not -conddfcend upon but in the general, that there behoved to be 
charges, the defundt having been at great pains and care about the purfuer's 
^ftate, and improven it to double the value well fecured. 

The Lords did not give him allowance hoc nomine^ viz. for pains and in- 
cident charges, which was not condefcended on ; but they modified the ali- 
ment during the years that the purfuer was entertained in the curator's fami- 
ly fo high, as that he got allowance of 100 merks yearly upon tliat confide- 
ration, November 1683, Thomas Wiljvn and his wife againft the reprefenta- 
tives of Rat ho. 

DCCCGLXXVn. Found that one having afted as pro-tutor, by taking 
the pupil into his family, managing his affairs, and intenting a procefs be- 
fore the council, for recovering the pupil back to his family, from fomc 
•perfons that had feduced him away, he, the pro-tutor, could make no advan- 
tage by a gift of the pupil's ward and marriage he had got, but [was] obliged 
to denude thereof upon re-payment of the fums he paid for it. In this pro- 
cefs the import of curators authorifing their minor, not jointly by figning to- 
gether unico contcxtUy but feparately, was debated, but received no interlocu- 
tor, February 1683, Toiquhoun contra Sir David Thoris. 

DCCCCLXXVin. Found that when a pupil's tenants are not able to 
pay the bygone refts before the tutory, and the current rents, the tutors 
-may forbear to exadl what the tenants cannot fpare without hazard of lay- 
ing wafte the lands by the tenants being difabled ; albeit it was alledged by 
my Lord Oxford the pupil. That there was no fear of calling the lands wafte, 
for that other tenants, able to pay the rent, would have been got. But 
here the curators had been fo cautious as to procure a precognition by 
•warrant of the Lords, conform to which they had adtcd when their pupil 
was abroad, January 1684, Vifcount of Oxford contra his curators. • 

DCCCCLXXIX. 
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DCCCCLXXIX. In a tutory accompt the Lords found, That the tutor 
might confumc the flying cuftoms, viz. hens, capons and chickens (not 
■geefc) without being liable to his pupil for the value ; and likewife they al- 
lowed hinti fome ftones of butter yearly, in refpedl he being tutor in law, 
and living in a diflferent (hire from where the pupil's eftate lay, had frequent 
occafion to come there to manage the pupil's affairs, January 1684, the 
tutor of Lude contra the Laird of Lude and his curators. 

DCCCCLXXX. A taylor having left his own incorporation tutors-tefta- 
inentar to his children, and they being purfued for not doing diligence upon 
fome notes and fubfcribed accompts. 

AUedged for the defenders : That it was prefumed thofe notes and ac- 
compts, tho' fubfcribed, not being in the inventary, were fatisfied, efpecially 
bearing date fome time before the defunfl: deceafed. 

Anfhjcered : It was not to be prefumed, that men who paid debt would 
leave fubfcribed papers unretired; and people make fhort inventaries to 
fave charges of qtrot and coniirmation. 

The Lords Jujiained the anjhver ; but found the defenders were not obliged to 
Ao diligence for i:ompt'book debts that were not mentioned in the inventary^ 
February 1 684, Duff contra the taylors. 

DCCCCLXXXI. Found that a minor ought to call his whole tutors or 
curators, either at the beginning, or cum proceffuy to the efFedt the defences 
of every one may be communicate to the benefit of all, tho' every one may 
be decerned in /blidum, as was formerly found in the Lord Pitmidden's cafe ; 
albeit the contrary was lajely decided in fFilliam Lockart*s cafe againft 
Mr. John Ellies and others, where the tutor called was only allowed to 
intimate to the reft of the tutors who were not called, March 1684, Lord 
Napier contra Sir William Nicolfon. This was adhered to as to the reprefen- 
tatives of dead tutors, December 2. 1684 : and the like was decided January 
• 1 685, Dalgerno contra Henderfon. 

DCCCCLXXXII. The writer of a teftamerit was named therein tutor- 
teftamentar, having, without confirming or protefting againft any acceptation 
-of tutory, procured a gift of his pupil's ward and marriage, and having two 
years after the gift confented to a difcharge with the pupil of fome rents 
without defigning himfelf either tutor or donatar 3 and having afterwards 
purfued as donatar, 

It was alleged: That the purfuer could have no benefit by the gift, being 
*>to be looked upon as tutor; and his acceptation of the office was inferred 
from the forefaid circumftances, efpecially he being the pupil's uncle. 

Anfwered: The purfuer's writing himfelf tutor in the teftament can im- 
port no acceptance, and his confent to the pupil's difcharge being pofterior 
to the gift cannot be joined to make any qualification of acceptance, and 
tutors are dnly liable from the date of their acceptance. 

The Lords found him liable as tutor ^ November 12. 1684, contra 

Cunningham. 

DCCCCLXXXIII. An affigney, executor of a pro-tutor, purfuing the 
heir as reprefenting his father ; 

It was alledged for the defender : That the defundt being pro-tutor to 
the defender, intm habuity and he has not compted as pro-tutor, and the 
aflignation was after the intromilfion. 

Anfwered I The cedent had right to the defunft's father's bonds in 
his own time, and the prefumption ought only to hold where the tutor 
durante tutela acquired right to the defunct's debts, which is prefumed to be 
acquired nummis pupilli^ 

Z z z The 
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^Tbe Lordsy by one fupcm«aierary vote only, repelled the defence^ and ordained 
the purfuer to find caution for the^ event of the pro^tutory aSlion : and that which 
principally moved them to pronounce this kitcdociitor, was, bccaufe the 
pro-tutor had not been called to accompt after ^lapHng of feveral years. 
Many of the Lords were of opinion that the defence fhould be fuftaincd, 
and the pro-tutory, compt and reckoning go on in this procefs, February 
3685, Agnes Nijbet contra IfoM 2ind Efiher Smiths. 

DGCCCLXXXIV. Found that a curator, not having made inventary of the 
pupil's eflate, and left doubles conform to the adt of parliament, ought to be 
removed as fufped ; altho' it was aUedged by the curator, that the pupil had 
but one bond of loooo merks for his eftate, which was due by his brother, 
and fo known to his relations that there needed no inventary : and found. 
That tho' a tutor by aft of parliament was not to have expenccs he had been 
at himfelf for attendance on the minor's affairs and proceffcs j yet he ought 
to have allowance for what he expended upon the proceffcs, the fame being 
profitable to the pupil, and alfb for the pupil's aliment and education, March 
J 685, Burnet brother to Craigmyle contra Mr. Alexander yohnfioun curator. 

DCCCCLXXXIV. One Durham^ tutor or pro-tutor to Omacby^ having, 
^s was alledged, taken a right during the tutory to fome lands wherein the 
pupil's father died in poffeffion, and abflradled the minor's rights ; and the 
Lords found, that the tutor or pro-tutor could not invert the pupil's poffeflion, 
and appointed him to be repoffefled, feeing the tutor did not enter viajuris^ 
and refer ved the point to be debated thereafter, December 1685, Durham 
of Omachy contra Grizzle Barclay^ the tutor's relidl. 

DCCCCLXXXV. Bailie George Sinclair ^ having purfued the Lord Sinclair 
his nephew for payment of a bond of 4500 merks granted by Hermifton^ 
the defender's father, to the purfuer, as his provifion conform to their 
father's deftination. 

Alledged for the defender : That the purfuer, having been one of his cura- 
tors, praefumitur intus habere ante redditas rationes. 

Anfwered for the purfuer : 'Tis notourly known, that he never intromitted, 
and that Sir yames Cockbum, the co-curator, was fole intromitter ; and the 
purfuer offered to find caution to refound in cafe he were found liable in the 
event of the compt and reckoning. 

Replied : All curators are liable in fi^lidum, whether they intromit or 
not. 

The Lords Juflained the defender's reply ^ January 1686, Bailie Sinclair 
contra my Lord Sinclair. 

DCCCCLXXXVL In a reduftion and im probation at the inflance of 
Sir Andrew A/* Dougal^ as having right to an apprifing againfl my Lord 
Lovatj compearance being made for Applecrofs, who had right from the 
tutor of Lovat to a prior apprifing ; 

It was alledged for the purfuer : That Applecrofs's apprifings having come 
in the pcrfon of the tutor of Lovat during the tutory, it mufl be prefumed 
acquired with the pupil's means, and for his behoof. 

Anfwered for the defender : The alledgeance of intus habesy or of ac- 
quiring to the minor's beho6f, is only competent to the pupil and his heirs, 
and not to a creditor or fingular fucceffor by diligence ; and it is only com- 
petent againft the tutor or his heirs, and not againfl: his fingular fucceffors 
in lands and real rights. 

Replied for the purfuer: Rights in the perfon of the debtor are affedablc 
by the comprifing. It was fo found in the cafe of James Cleland and La^ 
mington againft a fingular fucceffor in perfonal rights i and there is the fame 
reafon why the like fhould hold in real rights. 

The 
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7^^ Lords fttfiained the alkdgeance and reply for the purfuer^ and found that 
the fame was competent to bim again/i a tutors Jingular Juccejfor ante redditas 
rationes; and Joundy J'hatj thd it did appear in the event of compting^ that 
the tutor had compted qua talis, without claiming allowance for the apprifing 
acquired by btm^ yet the faid apprifing fhould be always redeemable by the heir 
and his creditor upon payment of the true fums^ jeeing the tutor might have in^ 
terruptedthe legal by timeoufly ufing an order y Jfanuary 1686, Mr. M} Dougal 
contra Applecrofs. 

DCCCCLXXXVIL The Lady Borthwick debtor to Thomas Littlejohn taylor 
in L 300 of an account, having granted bond for it, for behoof of the creditor's 
children, to his brother Andrew LittUjohn^ who was tutor-teftamentar to 
fome of them, and afted as pro-curator for the reft ; and (he being purfued 
by one Williamfon^ the hufband of the cldeft daughter, ioi her proportion, in 
refpeft that Andrew was not curator to her. 

It was alledged for the Lady : That Andrew being tutor to fome of the 
children, and the defender ignorant of their ages, and the fum not divided 
among them, fhe was in bona fide to grant bond to Andrew^ and had paid 
him L 200 of the money. 

Anfwered for the purfuer : Debtors pay to pro-curators upon their peril. 
Again, the purfuer's wife not having fubfcribed Andrew's difcharge, the 
fame was not valid, fuppofe he had been her curator ^ mulid minus when he 
was no curator. 

The Lords were of different opinions about the point if the defender's 
bona fides in thefe circumftances, did liberate her as to what (he had paid. 
But there being L 100 ftill refting which exceeded the purfuer*s (hare, they 
decerned the defender to make payment of the purfuer s proportion ^ which took 
off the debate, January 1686, Patrick JVilliamJon contra Lady BorthwicL 

DCCCCLXXXVIIL In a procefs of removing a tutor-teftamentar as 
fufped, for that he had not made up inventaries conform to aft of par- 
liament. 

Alledged for the defender : That the defundl gave up inventary himfelf 
of all his eftate which coniifted of moveables, and the confirmation of the 
teftament was a fufficient notification to the pupil and his friends of the 
eftate. 

7he Lords founds That the tutor ought to have given up inventaries^ &c. 
huty in refpeSi of the dubietas juris, allowed him to purge the mora, and make 
inventaries before extraSingy December 1686, Martin Mittray contra Thomas 
Gordon. 

DCCCCLXXXIX. Found that a curator of a fatuous woman was not 
liable for the annualrent of her annuity of L 20000, neither during her life, 
nor after her death. It appears that the like will hold in favours of curators 
concerning annualrents refting the time of the pupil's majority ; tho' by 
pradlique, tutors are liable, January 1687, Charters contra M^Morran. 
Vide No. 996, 998. 

DCCCCXC. Found that a right acquired to a defundl's bond before 
the acquirer became tutor or pro-tutor, &c. to the debtor's fon, is not prefumed 
taken to the pupil's behoof. But compenfation was fuftained upon this 
ground, that the tutor had not compted for his intromiftions with the de- 
fender's means ; for which a procels was depending at the defender's in- 
ftance againft the tutor's reprefcntatives, and ready to be advifed ; the fame 
mox liquidandumy February 5. 1687, hddy Ninewells contra Jfobel and E/iher 
Smiths. 

• DCCCCXCL 
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DCCCCXCI. A tutor having wadfet a piece of land for fecurity of a 
-creditor of the pupil's, and another creditor having arretted the rents of 
the faid land. 

It was alledged for the arrefter : That his arreftment ought to take efFed 
notwithftanding of the wadfet ; becaufe a tutor could not wadfet more than 
he could fell the lands without the authority of a judge. 

Anjwered: Tutors may wadfet. 2. The pupil does not quarrel the 
wadfet, and it hjus tertii to the arrefter to quarrel the fame : and 3. The 
wadfet is equivalent to an aflignation to mails and duties. 

The Lords f referred the wadfet ter^ February 1687, Halt day and Howifon 
t:ontra Winderam and fohnflon. 

bCCCCXCII. A Sheriff ckrk'saflertion that a perfon judicially accepted 
the office of curator found not fufficient without his (the party's) figning the 
aft of curatory , December 16&6, Hamilton <A Aikenhead cov\Xxz Porterfeld c£ 
'Lapland. 

DCCCCXCIII. Found that a tutor-teftan>entars, afting as fuch, made hira 
liable as tutor, and not as pro-tutor, tho' the teftamcnt was not confirmed, 
February 2. 1687, Agnew oiGaldenock contra Sir Andrew Agnew. 

OCCCCXCIV. The Lords reduced (without confidering Icfion) a bond 
-granted by a minor having curators without their confent. The lefion here 
was apparent : for the minor acknowledged a truft in his father's peribn 
which he (the father) declared to him before his death, and allowed the 
creditor to infift upon qualifications of truft in his procefs of payment, 
November' 22. 1687, Mr. Patrick Bell contra Crawfurd. 

DCCCCXCV. The Marquis of Montrofe in his teftament having left his 
Lady, Lord Haddington^ Lord Perthy Drummelzier, and Sir JVllliam Bruce 
corijunftly, or any of them to be tutors to his fon, his Lady, and in 

lier abfence,niiy Lord Haddington being fine quo non: the quorum was never 
•filled up after the Lord Haddingtcns death and the Lady's marriage, the re- 
maining tutors purfued a declarator in the name of the pupil, that the nomi- 
nation of the tutors doth fubfift in thtm^ Jure non decrefcendi^ notwithftanding 
of the failure or incapacity iSii fine quo non^ 

Alledged for the purfuers : If this nomination fail there will be plac€ for at 
tutor of law, whofe pretences the nomination was defigned to obviate, and 
therefore it is prefumed that the defunft intended it (hould be cffeftual ; 
tind as the non-acceptance of tutors to the number of the quorum nanied, or 
the non- acceptance of a fne quo non would not vacate the conftitution of a 
tutory, neither can it operate the deftitution or extinftion of it, as was de- 
cided February 14. 1672 in Mr. Elites'^ cafe, and February 1676 in Turnbults 
cafe. 2. As the tutors are all liable in folidum tho' the reft were dead, fo 
they (hould find themfelves in a capacity to aft in this cafe tho' the Lord 
Haddington be dead and the Lady married, whereby (he falls from the 
office. 3. The word conjunctly imports not, that failing any of them the 
nomination expired, but only that all the five were to aft together while they 
were capable to aft. And the adjeftcd words or any of them import 

•a leffer number to have been intended which law determines to be the 
major part, and the fine quo non to be one of ^ that number j but fo long 
only as they are capable to officiate. 

Anfwered by the King's Advocate for his Majefty, who had written to 
the Exchequer, to inquire if the tutory was evacuated, that he might fee 
the minor authorifed with tutors fit to be entrufted with the education of 
his perfon and management of his affairs : i. The nomination is made, not 
only with a conjunSHy^ but with a double fine quo non ; whereof the one is 
rfiibftitute to the other : which implies that it was the teftator's enixa voluntas 

that 
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that failing both the fine quihus nWy the reft ihoiild have no poww to a6l, 
and the nomination ihould expire 9 fo the Lords ibund in Rkcartoun^ cafe, 
:and in the c«fc of Sutfie contra Suttky that upon the death of one of two cura^ 
tors named i^njun£lim\ the nomination expired/ 5. One of more intcrdidors 
n^mcd oonjunBimy dying or renouncing, makes the interdiftion fell, Craig% 
page 106, ad finenu And generally mandaces, or faftories, granted to fcve- 
ral perfonfi conjiinftiy, do ccale, failing one of the nominees. 

Replied : Tutors are in a quite different cafe from curators, or fadors, or 
interdidtors ; for the dcfcft of thcfe may be fopplied by the conftituents : 
whereas the dcfeft of tutors cannot be fupplied- by the defun<5l, or by the 
pupil, for want of judgment. 2. In the pradliquc of Rkcartoun there were 
but two conjuTiitim named, whereof one failing, there could no longer be a- 
ny conjundion ; whereas failing one of three, or more conjunftly named, the 
nomination may fubfift, tince notwithftanding there remains a conjund:ion. 
And here there was no irritancy adjefted to the claufe^-^ quo non^ which 
feems neceflary, /. 47. ff. de admitnfir/itime tutorum. 

Duplied: Tutory expires upon the deceafe of a fine quo non ; becaufe de- 
funds often chufe perfon« for that feme other in whom they have an entire 
confidence are fine quo non. And there is not only a conjunft nomination^ 
but a fine quo non adjeded, with a fubftitution to the fine quo non^ which ter-» 
mination argues eniKcm ^oluntatem in the defund to truft none without the 
concourfe of one of thefe. 

T^be Lords founds That the confiittttion of the tutory was difiblvedj by the faiU 
ing of the fine quo non : but were of opinion, that the tutor's adings fincc 
the Lady's marriage did fubfift as valid, in regard this was a new decifion, 
February 1. 1668. 

DCCCCXCVI. Found that a curator is not obliged, after expiring of his 
office, to ftock annualrent^ or to be liable therefor as tutors arc for annual- 
rent after their office ; but it is enough that they leave the annualrents in the 
hands of refponfal debtors. 

It was alledged in this cafe : That tutors and curators liftmg current annu- 
alrent within the years of their office, and confequently where they are debt- 
ors to the minor, they ought to (lock it quia nummi pupiilares non debent effe 
otiofi. 

Anfwered: They neither need to c?ill for the annualrents ; nor, having 
called for them, are they obliged to employ then), feeing the minor's ali- 
ment and other affairs, perhaps debts, require tutors or curators to have ready 
money by them. 

The lairds the fecond allet^eance^ February 24. 1688, Thomas IVilfm 

contra Ratho. Vide No. 989, 998, 

DCXCCXCVil. A Ton's debtor, who paid the money to the father aa. 
adminiftrator in law to the creditor, being purfued after the father s death 
at the iaftance of the fon. 

The defender alledged : That he had paid by virtue of a decreet of the 
Lords. 

Anfnvered for the purfuer ; The fentence of the Lords was obtained by 
collufion betwixt the father and the debtor, who got fome abatement, and 
omitted obvious defences, viz. That the father being infolvent, (hould have 
found caution to re-employ the money. %. That the money being fecured by 
an infeftment of annualrent, it could not be uplifted but caufa cognita be- 
fore the Lords, viz. the neceffity of uplifting being inftru&ed. 3. There 
ought to have been requifition, conform to the provifion in the bond. 

Aaat Replied: 
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Replied: The Lords decreet OBghcto fecwe the defender^ who was 
cerned to pay ; and the claufe of r«qui(it;ion was m the decoder's favours^ 
with which he might difpenfe. 

The Lordsy before anfiver^ ordained trial to be made of the father* s condition^ 
^frnd what abatement the debtor got^ February i688, Jame^ JViUtie fon to Mr. 
'John Wilkie contra the Laird of Dalzlel. 

DCCCCXCVIII. Found that tutors or curators jjre obliged to en^ploy 
fQoveable debts, or annualrents of fums, or bonds uplifted by them during 
their office, upon annualrent, within ^ ye^r after their uplifting of the fame; 
and that, e contra^ they ought to have allowance for what they expend in ali*. 
menting the pupil, or in paying of his debts or annualrents. 2, Found tliat 
a tytor, at the expiring of his office, is obliged to flock the whole unupliftcd 
annualrents due before, conform to antient pradique ; but that curators, after 
expiring of the curatory, are not obliged to ftock unuplifted annualrents, they 
"being liable for the refponfeablcnefs of the debtors, or for diligence. 3. Found 
that where tutor or curator are debtors .tp their minor, they are to be compt- 
abip for the annualrent due by themfelves, as for annualrent adually up- 
lifted from other debtors ; and the Lord^ declared they would fo determine 
in time coming, July 10. 1688, Captaini IFilfon and his fpoufe contra Fowlis 
of Rathoj the curator's heir* 

PCCCCXCJX. Mr. Ruthveny wl>^n fee went abroad, having granted a 
faftory with confent of his curators, to Hugh IVallact^ and obliged him to 
compt to a quorum of the curators ; and he having accordingly compted to 
them for fome years, and being purfued by Mr. Ruthven% fillers, craved to 
be aflbilzicd for the years he had copipt^d. 

Anfwered: A fa6lor to a curator is in, efFefl: in the cafe of a curator ; and 
altho' the comptingt rqay give him the bqnefit of having the curators frimo 
loco difcuffed, yet the fador muft be liable in Jubfidium to the minor's rcprc- 
fentatives, ^Uho' he hath given up bis infiru^ipqs to the curators. 

The Lords fujlained the reply ^ and ordained the faStor to depone^ and produce 
what infirH&ions be had in his hagdsy July 13. 1688, Clara and Patricia Ruth- 
vens contra Hugh fVallace. 

M. One being purfued for a legacy, alkdged. That the fum legated was 
due by a bond fecluding executors, which could not fall under teftament. 

Anfufered for the purfuer : That the defender being tutor, and neareft of 
kin to the teftator, had to preclude his tejiamenti fa^ionem^ unwarrantably 
rencvred the bond, which was conceived in his father's time to heirs and 
executors, with a claufe fecluding executors- 

Replied: It is ufual for providept men to adjeiJl a claufe in their bonds 
fecluding executors, for faving of quot and confirmation. 

The Lords decerned againft the defender ; and jound the renewing of the bond 
in other terms than it "mas hefore^ un'wwrofltable 5 altho' if the tutor had made 
it heptable, by an obligement to infeft, the thing had been lefs queftionable, 
yuhf 12. 1-688, John Reid contra Sir Robert Berkley. 

MI. John Ram/ay^ third brother to my Lord Dalhoufiey having, in abfencc 
of his fecond brother, ferved himfelf tutor of law to my Lord's children, 
upon the tutora^-teftamcntar lying qff and negleding to accept, for whom 
Sir yokn Ramfay^ one of the tutors-teftanoentar, became cautioner, and was 
by him appointed fadior, and aded t9 fuch {ieveral years. 

The teftator's fccond brother, ©ft'fr his return from abroad, took out 
hrie\^« tp fervc himfelf tutor of law j of which fervice a bill of advocati- 
on was prefeated, upon thefe reafons.) i. There is already a tutor of law 
ferved and retoured, whofe fervice ought firft to be reduced. 2. A quo-- 

rum 
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rum x)f the mtors-tcftamcnt» had acoqyted, whidi ^excludes any tutor of 

Anpivered: The firft fervtcc of tutory was null ex evidmtia reiy it being 
fiotottr, thzt yohn was hut the third brother. 2. The tutors-teftamentar had 
lien off for fcveral years, and fuffered a tutor of law to fiervc. And Sir 
Jolft^^amfay^ one of the teftamentars^ accepting, had rcaounocd the office, 
by becominj^ cautioner for the preteaded tutor of law. 

Jhe Lords repelled the firji reajm of advocation, but fu/hined the fecond^ and 
jmnd^ That the tutors-teftaTnentar Mcepting before ^ brieves tf tutor of law 
^ere ferved^ {thd not within a year i>fthe drfunSi's deaths ^hen they might have 
accepted) did exclude the fervice^ and that Sir John might yet accept as tutor^ 
fellament^r^ July 28. 1688, Captain George Ramfay contra Lord Dalh&ujie and 
tutors. 

USURY. 

Mil. Samuel Moncrief having taken a bond of borrowed money, bearing 
annualrent, from Captain Sparrow^ for a fum far exceeding what Was truly 
Jcnt : and the bond being queftioncd as exorbitant, the Lords reftrifted it 
;o the fum truly lent, and intereft at 6 per cejjt. July 1681 ; altho' it was 
here pleaded, that the money being lent in order to merchandife, and fo 
employed, Moncrief might have made much more profit than the intereft at 
6 per cent, and the borrower did adually make more profit by the fame. 

MIIL It being alkdged: That the taking full annualrent anno 1673, with- 
out allowing retention, was ufury* 

It was anfwered: That the creditor being an illiterate man, and the debt- 
or one about the exchequer knowing the law, who fent the difcharge into 
the country, filled up widi the full annualrent, to deceive the ignorant cre-r 
editor, the creditor could only be liable in repetition of the retention -money. 
«. The ad of parliament did not reftrift annualrents for that year to 5 per 
cent, but only allowed the creditor to retain one of fix 5 fo that he was not 
obliged to retain it, tho' he might, towards the releafe o/i the aflefsment im- 
pofed on the lands. 

The Lords^ in this circumftantiate cafe, affoilzied from the ufury^ and dlhw- 
ed retention of the 1 per cent. out. of any fubfequent annuairent^^ December 1 3* 
1682, William Brown contra Patrick Dickfon miller. 

WARD AND MARRIAGE. 

MIV. Patrick Teaman oi Dryburgh^ having adjudged his debtor's ward- 
lands, and being infeft and dying within the legal, and his fon's marriagd 
being gifted and paid, the fon purfued a declarator to hear it found, that 
the avail of his marriage being debitum fundi ^ (houid be refounded befor(f 
the adjudication could be redeemed. 

Many of the Lords were of opinion, that the purfuer*s claim was not re-^ 
levant, feeing he was put to pay the avail of his niarriage through no deed, 
qf the debtor, but ex accidentia by his father's leaving a fon unmarried at his 
death.. And by the like confequencc a difponer of ward-lands bafe, would 
be liable in warrandice upon their warding to the fuperior, which were ab-» 
lurd, feeing thcfe^cafualities happen hy the nature and reddendo of the ward- 
holding, and not by any deed or fault of the debtor ; tho' it might be other- 
wife in recognition incurred through the difponer or debtor's fauk. 

The Lords decerned in abfence^ the defender not compearing^ December 2* 
1681, Teaman oi Dryburgb Qotiit% Bmeringty. Fideiio. loodi. 

MV. 
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MV. Found that a precept of clare cmflat^ given without any rcfcrvatbn 
hy a fupcrior to his vaflal, whereupon he was infeft, purged not only bygone 
.feu-duties and the entry, but alfo ward-duties intromitted with by the vaf- 
fal before xhtc entry, irnlefs the luperior had gifted the fame to fome other 
before the precept, February 1682, Esffl of Ca^ik contra Lord Ba/geny. 

MVL T4)e Bat\ of yinrjandak beit\g vaflal in (omt lands, as a part of ^e 
lordfhip of Torthorrelj difponcd the fame to another holding bafe of himfelf ; 
and the ward of thcfe lands falling by the minority of this Earl of Annan* 
dale^ the Marquts of ^eenjberry^ as fuperior of thefe lands, purfued the 
£arl k>r maills and duties. 

Alledged for the defender : No procefs ; the heritable poffcflbr not being 
i:alled. 2. The Earl cannot be liable for the mailU and duties, he not being 
•intromittcr therewith j nor can the heritor be liable unlefe he hath intromit* 
ted, thefe duties not being debttum jundi. 

Anfwered: The purfuer is content to call the fub -vaflal 4:um procejfu. And 
2, He is not obliged to know any but his own vaflal 5 for he hath not ac- 
knowledged the rub-vaflal's right flowing from the Eiarl : and the fub-vafllai's 
poflfeflion by virtue thereof mufl: be confldered as the EarP^ pofleflion, as a 
tackfman's poflfefllon is reputed the fetter's. 

The Lords^ before anfwer^ ordained the fub-^affal to be called cum proceflTu, 
February 1684, Marqui^s of ^eefijberry contra Earl of Annandak. 

MVII. In a poinding of the ground of fome lands belonging to Stanhope^ 
and .holding of DrumeJzier^ at the inftanceof the donatar of Drumekaer^ 
marriage. 

Alledged for the defender : i . The defender's land« were fcued out be- 
fore the year 1633, and fo arc only liable for the feu-duty, conform to feve- 
ral ftatutcs concerning the feuing of ward-lands. 2, DrumeJzier was obli- 
ged not to ly out, and being entered, to enter the defender's heirs, confe- 
quently is liable in warrandice ; for if Drumelzier had entered, he would 
have fatisfied the fuperior before his entry, which would have prevented the 
gifting of the marriage. 3. The gift is to Drumelzier^ behoof, and fo he 
mufl: communicate a proportion to the defender, upon his paying a (hare of 
the compofltion* 

Anfwered lor the purfuer : Albeit the con trad of alienation in feu be before 
the year i633, infeftment was not taken thereon till the year 1634. and the 
feifln only by which the vaflal is in Jeudo^ is to be confldered* And ajs the 
fuperior could not have craved the cafualities of fuperioricy in the contract; 
before feifln, neither can the vaflfal have any benefit by the contract, as being 
before t3ae 1633, when the feifln was after it. 2. The provifion, that the 
fuperkx fhould not lie out, imports only, that he fliall enter when in law 
he may enter. And a ward-vwal cannot force hts fuperior to enter him 
till his majority : befldes, tho' he were entered, the land would be liable to 
the cafuality faUiag by the pcedeceflS^r's death, and the unmarried apparent 
heir's minority. 3. The defender can have no benefit by the gift, tho' to 
the fuperior's behoof, feeing it is notour, that ward-lands are naturally fub- 
jed to the hazards diie by the reddendo^ ibr which a fuperior is not liable in 
warrandice, unlefs he be fpecially obliged to relieve wards and marriages, 
future as well as pad, or that the right is but a wadfet ; and here the fupe- 
rior was onlv bound to warrant from fad: and deed. 

The Loras found the defender's lands liadle to the cafuality of the marriage^ 
feeing the feifn ipas not before /i&^ 1633 ; Wid found the luperior not liable in. 
warrandice : but founds That the g^ being to the behoof of the Juperior, by 
whQm the ward was incurred^ he xmght to communicate the jame to the defender^ 
Mpon his paying a proportion of the compcfition, and of the expences wared out in 

procitring 
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procuring the fame. But the Lords did not, in the computation of cxpences, 
allow to Drumelzier the expence of a journey to London^ to wait 4ipon the 
Duke of Lauderdale^ to whom the half of the benefit of the ward belong- 
ed, in refpedl the journey was not neceflary, and that the excrcfce, fubducing 
expences he would have been at, at home, was but (mail. But the Lords 
allowed 2000 merks the purfuer gave to Sir William Purves Solicitor ; and 
found the quota of the compofition paid, and deburfed expences, probable by 
Drumelzier s oath, without any other inftrudlion. But found the defender 
not obliged to pay any fhare for the Duke o£Rofbefs*s half of the ward, there 
being no money paid to him ; albeit it was allcdged that the Duke of Ro^ 
thefs did not exad his fliare out of a kind retribution for feveral fervices • 
performed to him by the purfuer, whereby the defender, to whom the Duke 
flood under no fuch obligation, fhould have no benefit. And the Lords found 
the defender liable for no annualrent or damage, feeing the compofition and 
expences might have been fooner purfued for. 

The defender alledged : That feeing the avail t)f the marriage was confide- 
rably augmented by his feu-lands and other eftate, a proportion of the compo- 
fition fhould lie upon that. 

Anfwered : The whole compofition doth not exceed the fum that would 
have been the avail of the marriage, tho* the defender had no other eftate 
but the ward-lands. 2. Marriage being the reddendo of ward, fend by law 
the avail accrefcing by reafon of the ward-vafTal's vairal's other eflate, the 
vafTal is liable thereto ex natura tenendria. 

The Lords repelled the defence, January 1686, Major Buntin and Drumelzier 
contra Murray of Stanhope. 

MVIIL A wadletter of ward*lands having deceafed, and his fon having 
got the gift of ward, the donatar in the redemption contended. That the 
duties during the ward might not be imputed to the rents of the wadfet. 

The Lords repelled the defence ; and found the debtor of the wadfet was not liv- 
able for the wadfetter's ward, nor fo much as the compofition paid for the gift^ 
February 1687, Agnew contra Agnew. Vide No. 1004. 

MIX. Blair Drummond having, for the behoof of my Lord Chancellor,- 
purfued Innernytie for the taxt ward-duties of the barony of Kinaird. 

Alledged for the defender : That Sir William Paterjon had a gift of his 
ward in general, which comprehended taxt-wards alfo. 

Anfwered: By the cuftom of exchequer, gifts of ward do not compre- 
hend taxtward, unlefs exprefifed, in refpedt taxtward is looked upon as a part 
of his Majefly's property, and of the nature of a feu-duty, for which the 
ground and lands may be poinded ; whereas fimple ward is of the nature of 
a temporary infeftment, and the intromitters only liable ; and a gift is com- 
pounded for in exchequer as a cafualty. 2. The defender had other ward- 
lands untaxed, which was the proper fubjed of the faid gift. 

The Lords repelled the defences, and decerned^ February 1687, Blair Drum* 
mond contra the Laird of Innernytie. 

MX. In a purfuit for ward -duties at the inflance of the fuperior. 
Alledged for one who had an infeftment out of the lands : That the fupe- 
rior had confented to the heritable bond, upon which the infeftment pro- 
ceeded, which imports a confirmation. 

Anfwered: The confent faves only from recognition, and is at mofl but t 
confirmation de me, not a me, to denude the difponer, and to make the annu- 
alrenter the fuperior's vafTal^ feeing the bond contains not an obligement for 
double infeftments. 

The Lords fu/lained the anfwer, January 1687, I^^ke oi Slueenjberry contra 
Gordon of Spadoch. 
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MXI. Mcol Edgar ^ who was infcft upon a comprifing of a ward-tenc- 
^mcnt in the year 1654, having difponed the right of apprifing to Sir Godfrey 
M'Culloch^ in anno 1664, and died in April 1667 ; Mr. George Dick/on Advo- 
cate, upon a gift of ward from the King, purfued for the ward*daties fincc 
Nicoh deceafe, who left a minor very young. 

AlUdged for the defender : !• The apprifing is extind and fatisfied by in- 
"tromiflion with maills and duties before NicoPs deceafe : at leaft, 2. It was 
fatisfied after his deceafe within the legal. 3. There was an order ufcd by 
•a fecond apprifer within the legal, 

jinfwered for the donatar : Tho' the firft alledgeance be relevant, the fe- 
-cond is not ; for the ward opened to the fuperior by the vaflial's death be- 
fore extinSion : and any pofterior i'ntromifllon could not prejudge the fupe- 
rior of his cafualty, tho* it might fecure the debtor again ft expiring of the 
legal : nor doth it concern the fuperior that the debtor may be prejudged, 
if the rents of his lands and marriage be more than the fums apprifed for, 
feeing the fuperior did not hinder him to redeem the apprifing before Ni- 
coP^ deceafe ; and he may have recourfe againft the comprifer as accords. 
3. The order ufed after NicoN deceafe, who had Jus quajitum before the or- 
der, (but) will hinder the legal to expire againft the fecond apprifer. 

spited: Comprifings being but legal hypothecations for the debt, it is 
' not reafonable the debtor's lands (hould be any longer aflfeded, when the 
dfebt is paid by intromrfl[ion within the legal or otherwife. And if the debt- 
or redeem by payment within the legal, the fuperior can only claim the 
money due upon the order of redemption z,% furrogatumi nor ought the 
debtor to be in a worfe cafe by the comprifer's leaving a minor behind him. 
2. The a<fl of parliament extinguiftieth by intromiffion as to all efFeds, and 
corifequently as to the fuperior's pretenfions : for after extindion the debtor 
becomes liable to the fuperior for all his cafualties. And in Mowafs cafe 
contra KirkonneU July 20. 1671, the Lords found intromifllon after the debt- 
or's death within the legal* to extinguifh, fo as the fuperior might have the 
benefit of the debtor's ward during his minority. 2. Comprifings of proper- 
ty cannot be more liable to the fuperior's cafualties, than wadfets confirm- 
ed de me : for an apprifing is introduced only to fupply the defed of the 
fuperior*s confent. Now, upon redemption of a wadfet of ward -lands, 
where the wadfetter's ward was fallen, the fuperior can have no more but 
the redemption -money, which may be very little, feeing any perfonal debts 
or compenfations, at leaft exifting before the ward of the wadfettcr fell, 
will fatisfy in a redemption of wadfet : and the like fhould hold in the re- 
demption or extindion of apprifings. 

Duplied for the donatar : The fuperior being forced by law to take the 
comprifer for his vaflTal, it is juft that he have all the cafualties arifing by 
him; and it was the com prifer's fault, that proceeded to take infeftment 
without refting upon a charge, and the debtor's fault, that did not redeem 
before the apprifer's death. And it was unjuft to (huflSe vaflals out and in 
to the fuperior's prejudice. 2. The ad of Parliament concerns the reverfioa 
and order as it is regulated between debtor and creditor, but not the fupe- 
fior's profits : and the pradique cited does not meet, but is in favours of 
the fuperior who may claim the benefit of extindion of the apprifing^ 
when he can have more benefit by the debtor's ward than by the apprifer's, 
whofe heir perhaps was major ; and by law the fuperior may pay the debt 
when be is charged, and take the apprifer's right. 3 • The apprifing is liker 
a difpofition than a wadfet. 

The Lords having made an ad before anfwer, and there being feveral 
difcharges of the intromiflions before Nicol Edgar the apprifer's deceafe. 

The 
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The Lords founds That there remaimd then a confideraiie part of the apprijing 
unfatisfied^ and decerned the intromitter for the years after NicolV death during 
the legalywhich was current maty years by the minority of his heir. But the Lords 
did not advife the iecQnd and third alledgeance : whereupon there was a 
declarator of redemption raifed by the defender ; who being broke and in 
the Abbay, none appeared for him at advifing, December 1687, Mr. George. 
Dickfon and Forrejier contra Sir Godfrey M'CuIioch. 

MXII. Upon the death of Robert Brown^ who had an improper wadfet of 
Gleghomy\ lands, afFeded with a backtack, there was a proctfs raifed at the 
inftance of the King's donatar of ward, for maills and duties of the land 
fince the ward and a liquidation of the heir's marriage. 

Alledged for the defender : i. Robert Brown was not the King's vaflal, in 
fo far as the wadfet was to be holden a me or de w^,and the confirmation being 
indefinite of the infeftmcnt taken on the precept, the defender reftrids it to 
the infeftment de me 5 and fo the confirmation (hall give him no benefit as 
the King's vaffal : and if Gleghorny die, the cafualties of the fuperiority will 
fall by his death 5 and the confirmation of the bafe right will only fccure 
againft forfeiture. 2. Efto the defender's ward were fallen, yet there being a 
backtack never declared, and the defudd ' not in poffcflion, the maills and 
duties cannot exceed the backtack duties ; and the confirmatbn is equivalenlf 
to the King's confent to the backtack, which imports non repugnaiitiam^ 
3. The wadfet was a redeemable right, and the defundt had intromitted 
with the rents of the lands upon a comprifing for the backtack duties, which 
rents exceed thefe backtack duties and the fums in the wadfet. Now this 
^ught to be fuftained againft the fuperior, as well as it would be fuftained 
againft a fingular fucceffor in the wadfet. 

Anfwered for the purfuer : The indefinite feifin following upon a precept 
to take infeftment both de me and a me^ anfwers to both holdings, and is 
prefumed to refpedl the beft holding, unlels it had exprefsly born the te-^ 
nendas to be only of the bafe fuperior : and now the defender hath no ele- 
ction, multo minus after the cafuality hath emerged ; and therefore the con- 
firmation muft be applied to the infeftment a me. %. The ward of the 
wadfet lands falls to the fuperior, and the backtack doth not reftrid: the 
right, but poffefiion, in which fenfe it is not real quoad the fuperior, and 
muft fleep during the ward, juft like a tack fet by the heritor : nor doth the 
fuperior's confirmation import any confent but fuch as is congruous to his 
own right of fuperioriiy : for it is not to be fuppofed, that he intended there-* 
by to prqudge himfelf of his cafualties, which are ufually refervcd in confir- 
mations. And a confent to a tack not in a way of confirmation, being no 
adt of a fuperior, is ftronger than a confirmation of the backtack duties* 
And as a confirmation of a bafe infeftment would not hinder the fuperior to 
exclude the party fo infeft from maills and duties, multo minus can the confirma-f 
tion in fo far as relates to the backtack : but both muft fleep during the ward* 
3. Intromifiions with the duties of lands, after declaring of the backtack or 
other extrinfic intromiftiotis, do not extinguifh the wadfet, as intromifiiions 
within the legal in apprifings do by ad of parliament, unlefs before the- 
wadfetter's death applicatbn had been made by way of compenfation. And 
tho' extrinfic payment to a wadfetter, even upon an unregiftrate difcharge^ 
or payment by poinding of goods, hath been fuftained to extinguiih the 
wadfet, in prejudice of a fingular fucceftbr thereto, yet that cannot be ob^^ 
truded againft fuperiors quoad the reddendo of their fuperiority. 

^he Lords repelled all the defender's three alkdgeanceSy in reJpeSi of the ^t 
fvtfers made thereto. And in the reafoning it was doubted by fome^ if the re- 

verfor 
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verfcr might redcpm the wadfct during the minority, February i ^, itZZ^ 
Lord Chancellor. ro«/r J Charles Brown. Fide No. 828, 609. 

WARRANDICE. 

MXIII. One who had difponed lands with abfolute warnmdice, being quar- 
relled for a liberty and fervitude of cafting fome peats in a mofs, granted 
by his authors in anno 1625, the Lords aflbilzied the defender, in fefpeft the 
fervitude was fo old and notourly known, and fo inconfidcrable in thcfe 
parts, March 1682, Gordonfton and Nicolfon contra George Paten. 

MXIV. Some acres of kirk-lands formerly difponed with abfolute and 
real warrandice, being defigned for a glebe, the party recurred upon his 
warrandice againft the difponer: 

For whom it was alledged : That this cvidion happening by virtue of a 
public law, cannot fall under the warrandice, efpecially confidering, that 
tho' his danger might have been forefeen, as arifing from the iiature of 
church-lands, yet the fame is not exprefsly provided againft in the claufe of 
warrandice. 

Anfwered for the purfuer : The claufe of warrandice fecures from all e- 
vidions, dangers and inconveniencies. 2. The.prefent eviction doth not 
occur from any fupervenient law, but from the ancient laws of the king- 
dom, whereby church-lands are naturally liable to be defigned for glebes. 

T^he Lords decerned in the declarator of eviSiion^ February 1683, Bomiar con- 
tra Lyon of Brigteun. 

MXV. One having, for enorous caufes, affigned a fum contained in t 
bond, and difponed an apprifing that bad followed thereon, with abfolute 
warrandice, and purfued the receiver for the fum agreed to be given for 
the difpofition and affignation. 

Alledged for the defender : That the apprifing was iiot a profitable right, 
the worth of the lands apprifcd being exhaufted by preferable rights and 
diligences. 

Anfwered: The warrandice, tho* abfolute, can import no more, fave that 
debitum fubeft. 

' ^Replied : Tho' abfolute vvarrandicc in the tranfmiffion of mmina debito^ 
rum -imports only debitum fube£e^ yet it operates a full fccurity and re- 
fponiiablenefs of the debtor, when rights and diligences of lands are dif- 
poned. 

7he Lords fuftained the repl)\ March 1683, Mr. Nathaniel Fyfe contra WUte 
deacon of. the fhoemakers in Perth. 

MXVI. The faid caufe (No. 10 15.) being again called, and it appearing 
from the afiignati9n produced, that the bond was principally difponed and 
afiigned, and the apprifing cohfequentially, and that the apprifed lands were 
not difponed, and that the claufe of warrandice, tho' in the terms of abfo- 
lute, did not warrant the apprifing in fpecial, but only the afiignation in ge* 
necal, the Lords found, That the warrandice did import only debitum fubeffe^ 
•November 1683, White contra Mv. Nathaniel Fyfe. It was informed, that 
the defender got a great eafe of the apprifing. It may be debated, that tho' 
the apprifing, which is /but a diligence) had been principally difponed, ;ihe 
warrandice ihould import no more. Tho' aliter if the lands be difponed 
principally, and all the diligences in confequentiam. 

MXVII. Lands wadfet being .-evidlcd by my Lord £rrc/ the fu per ior, for 
the not payment of the feu-duty for years before the wadfet, the wadfetter 
agreed with, and got a great eafe from . the fuperior, being his advocate, 
And thereafter purfued a recourfe of warrandice upon the evidion, claim- 
ing 
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ing 2000 merks as the fum agreed to be paid to the fuperior, and 500 
merks for his pains and cxpences in agreeing with the fuperior, 

AUedged for the defender : That he could be no further liable for evitfli- 
on, but for the true damage fuftained thereby. And had the fuperior con- 
firmed the wadfetter gratis^ there could have been no ground of evidion. 

Anfwered: There being no abatement given at the agreement, but at the 
payment upon perfonal confiderations of fervices done to the fuperior, the 
defender can have no benefit thereby. 

l^he Lords founds Ihat the defender could be only liable for the fums truly paid 
out to the fuperior by the purfuer^ and the expences he was at probable by bis oath 5 
but there being a part of the compojition paid to the fuperior^ they allowed large 
expences, and modified 1000 merks injiead of 2^00 claimed, March 1684, M^- 
Alexander Bimie contra Frazer of I'echmurie. • 

MXVIII. Lethem being purfued on a contravention of a claufe of warran- 
dice, contained in a contraft of alienation, he offered to repone the purfuer 
in his own place, and refund expences. 

Anfwered for the purfuer : That res was not Integra, he having in con- 
templation of that bought in another prior right. 

The Lords fujiained the defence of reporting, &c. February 1687, Earl of 
Marjhal contra Scot of Lethem. The like defence was fuftained for Sir John 
St. Clare contra Lord Southefk, June 1687. 

MXIX. Sir Robert Sinclair of Lockermacus having granted to my Lord 
Caitbnefs a backbond of reverfion, of an expired apprifing of the lordfliip of 
Caitbnefs, at Sir Robert's inftance, obliging himfelf to denude upon payment 
of 108000 merks to himfelf, and 12000 merks to Orton-, and Sir Robert 
having thereafter made over his adjucHcation to Broadalbin, upon payment of 
the 108000 merks, and burdened the tranfmiflion with the reverfion, in fo 
far as concerned Orton's debt. Southefk, as come in place of Orton, purfued 
Sir Robert Sinclair's fon upon contravention of the warrandice, by his father's 
fo denuding himfelf of the adjudication. 

AUedged for the defender : The reverfion contained no obligement in fa- 
vours oi Orton, but was only an aft of kindnefs in Sir Robert, which cannot ' 
be interpreted to the prejudice of his own right, to hinder to take payment 
before Orton got payment of his debt j nor is Orton s right prejudged by the 
tranfmiflion of the adjudication, which is burdened therewith. 

Anjwered : After the backbond Sir Robert entered into articles with my 
Lord, whereby he was obliged to denude upon payment of his own debt 
only. 

Replied: Thefe articles were but a paper depofitatc in my Lord HattorCs 
hand upon conditions. 2. Whatever was in thefe articles, yet Broadalbin's 
right was, de faSlo, burdened with Ortoris debt. 'And Orton had not appri- 
fed the lands, nor could have done any effeftual diligence the time of the 
firft backbond, the adjudication being expired. 

Duplied: Broadalbin s affairs are perplexed 5 and therefore the burdening 
kis right will not fo effeftually fecure Orton, as if the right had remained 
with Sir Robert. 

The Lords found. That the faid articles were a contravention of the back- 
bond. But thereafter, upon the defender's offering to purge the contraven- 
tion, and difpone the adjudication for that effedt, the interlocutor was flop- 
ped till fune. 

• MXX. Balnagown having in the year 16 17, granted a difpofition of fome 
lands to Sir John St. Clare of Stevinfon, who by a backbond, apart to Alexan-- 
der Rofs truftee for Balnagown, declared them redeemable upon payment of 
25000 merks at Whitfunday 1629, otherwifc to remain irredeemable. The 
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right of ftic lands caihe hf progreft in the pcrfon of Andrew Tbfs of ^ayn^ 
and the rcvcrfion came in the pcrfon oi Alexander Rof$ oiGuymes^ in the year 
1643. Alexander Rofs dtfponed the rcvet'fion, with Balnagowns confent, to 
Z>umlfethy and took his backbond, that the reverfion Aiould be redeemable for 
36000 merk«. In the year 1645, Babtagaum ^\(fontd the lands irredeemably 
to Mr. Alexander M^Kenzie for 50000 merks 5 and thereafter difponcd the lands 
again to Dumkeb, tipon payment qf 14000 oierks, and delivered up to him his 
^orn(ier backbond. Dumbetb finding that Balnagown had made double alima* 
iions, purfued this Balnagtnvn for warrandice, and for damage and lAtereft. 

Alledged for the defender : i . It was the obligement of reverfion granted 
by Dumbeth^ anno 1643, that was difponed to Mr. Alexander M^K^nzUj and 
the property was difponed to Dumbetb^ which are confiftent, not being de 
eodem JubjeSlo. 2. Dumbetb s right in anno 1643, ^^^ P*'^^'' ^^ preferable 
to Mr. Alexander's ; aad Mr. Alexander is not purfaing. 3, The defender 
ofilers to purge M^Kenzie^B right, as was fnilained in the aft 1672, 4. The 
eviction cannot exceed repetition of the 1 1000 merks paid without annualrent 
or darnage, becaufe ufiira^ non deientur niji ex foQo ; and Dumbetb having 
the right of reverfion, might have ufed an order, and attaitied poflefiion of 
^e lands, which exttoded to twenty five chalders of viduaK 

Artpweredicft the purfuer: i. Here are double alienations, which is pu* 
nifiiable by aft of parliament. 2. The purfuer may either follow out hb 
right, or cedere jurisj as was decided Sbarp contra And 

Mr. Alexander got a right of property* and not a fimple aflignation to the 
reverfion. 3. The defender ought not to be allowed to purge, res not be- 
ing Integra : and were he indulged that favour, he behoved to purge in- 
ftantly, which is impoffible, part <A the lands being in the pofiefiion of fin- 
gular fuccefibra. 4. Not only ^ught the money paid (as being io efkA the 
price of land ) to bear annualrent, but the worth of the lands ought to be 
confidered, there being damnum or lucrum cejans to the purfuer, in fo lar 
as the rent of the land exceeds the annualrent of the money. Again, the 
purfuer ufed an order, and configned the wadfet money, which was im- 
peded by a deed of the defender's author, viz. a redudion of Alexander's 
right to Dumbetb ex capite inbibitiwdu 

Replied : Nothing in the adt of parliament allows recourfe of warrandice 
upon other terms than before the adit, but it irrogates a further punifiiment 
upon the feller of the lands i and the decifion is but a fingle one. 2. The 
I looo merks paid to Alexander Rofs was not the price of the land, but of 
the reverfion ; for Andrew Rofs had the right of the wadfet : and by the 
civil law interejfe certum nunipiam excedit dupktm pretii in quo inefi upturn. 
Again, the purfuer's order was not legal, and the redu(5tion ex a^te itdjibi" 
tionis was no impediment but collufive, for not-produ£tion of a writ in 
Dumbeth's hand : befides, the ground of the inhibition was only L. 40 Scots 
a year, whereof no cvidion ever followed. 

The Lords having called Babtagcwnj and finding that he could not purge 
M^Kenzie's right, tbey decerned for tbe 1 1000 merks paid^ and decerned 20000 
smerks in name of damage^ June 1687. 

• * 

WADSETS. 

MXXI. Dr. Triton having a wadfet of the lands of Panholh from one 
XSrabame, redeemable upon, payment of 14000 merks, and in cafe of not- 
redemption at Wbitfunday 1657, the wadfet was to expire upon the doctor's 
paying in 5500 merks to Grabame^ which was declared to be the fall 
worth of the reverfion* In anno 1659 he difponed the lands irredeemably 

in 
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-in feraft t0 Airdo^^ his brothcr-*m*law. The aA debtor and credifar i66i, 
{prorogated the legal of wadfets for the fpace of five yearSi After Jirdocb'% 
death, his fen and his tutors^ before they denuded of the truft, acquired 
the right of Grabame'^ reverfion, who had-ufed an order debito tempore^ and 
infifted in the redemption of the wadfet. 

\Medged for Dr. Fatmi% heir: That it was contra bmam fidem to acquire 
the reverfion, in prejudice of the exuberant truft granted to Airdocb his 
uncle; and the Lords found>-that a gift oi forfeiture acquired by the pur- 
fuer, could only be effedual to him for what he paid for it in refped: of the 
troft ; and a pari no more can be required for the reverfion. 2* EJio there 
iiad been no truft, the warrandice could only fubfift for damage and intereft» 
which can only be extended to what was paid for the reverfion, and that, 
Tatm was willing to allow to Airdocb. , 3? The contract with Grabame con- 
taining a liquidation of the reverfion, as the full price thereof, the failzie 
to redeem at Wbit^nday 1657 was not purgeable ^ for this was not the cafe 
<xi pa&um kgts c^mmijforia^ but a vendition of the reverfion for further fum 
ithan the wadfet was granted for. As to my Lord Ttdlibardines cafe, there 
was a wadfet ab initio r and the paying in a further price for the reverfion 
was in a pofterior deed, wherefore the Lords found the not- redemption purge* 
lible: wheteas here the liquidation of the reverfion in the firfl: contrad, made 
it debord from a regular wadfet, and refolve in a vendition, with a convention- 
:^l retra^ion. 

The Lords thought not the difference material betwixt a reverfion liqui- 
iiatod if> the firfi: contradt, and one liquidated by a pofterior deed : nor did 
they determine fingly upon the point of truft, which was narrow to conti* 
nue the tffc&, thereof in the perfon of the heir, who acquired the reverfion, 
the trufi: being perfpnal fuaad jidem et diUgentiam s but alfo determined up- 
on the general head of damage above urged, as if there had been no truft, 
and waved other points, December 20. 1681, Airdocb contra William Paton : 
but the Lords found, Tbat wadjetters migbt acquire tbe rigbt of reverfion witb^ 
mt commumcatiofu But here the heritable right was difponed irredeem* 
«bly. 

MXXIL Found that a party who had a tack of par(bnage teinds might 
acquire the right of the annuities from my Lord Loudoun without communi- 
cation, the teinds not being fet free of that legal impofition and burden, X>^«- 
member 21. 1681, Hume of Eccles contra Jean Hume. 

MXXIIL The Earl oiTraquair having granted to the Earl of Soutbe/k an 
infeftment of fecurity in feveral lands for a great fum, containing an afiig- 
nation to the rents, and power to enter to pofiefiion and uplift, upon being 
comptable for his intromifiion over and above the annualrent of the money, 
the Earl of Southejk was called to accompt ; but the rental not being con- 
defcended on in the contract, the Lady Traquair produced a rental under 
the hand of one Burnet^ faAor to Soutbejkt the firft, year of his entry, of 
L. 10296, another in the year 1659, under Soutbejk's hand, forL. 10333, 
and other three rentals figned by Soutbejk to chamberlains, viz. one in the 
1674, for L. 6500, another in the 1675, for L. 6900, and a third in the 1676, 
for L. 8700. The queftion was^ If the firft rental Ihould be the rule for 
all the years fince «S(^2^/;&^'s . entry to pofifefiion, as in the cafe of apprifers, 
in regard, by the nature of the contraA, he was liable to intromit from his 
entry, 

Tbe Lords found tbejirji rental Jhould be tbe rule till tbe year 1659, and tbe fe^ 
cond rental of that year Jhould be tbe rule till tbe 1 674, and the next three ren- 
tals for tbe refpeBive years 1674, 675, 1676 5 and that tbe laft rental in tbe 
1 676, Jbmdd be tbe rule in ail time thereafter y unlejs Southeik could it^ru3 a 

reafon 
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-reafm for abating of the rental. The fpcciality in this caufe was, That the 
lands were grafs-rooms, that arc not fet in tack, but from year to year: fo 
•that the rent was fubjedl to variation, Jantdary i8. 1682. 

MXXrV. Magbyhill having . granted a wadfct for 8000 mcrks, with an 
obligement to pay in and be accomptable for the fuperplus, over the current 
annualrents ; thereafter an cike of 2500 mcrks was made to the reverfion, 
•but was not regiftrate : and the wadfetter being purfued by an adjudger af- 
ter the cike, for extini9ion of the wadfct by intromiffion with the faid fu- 
perplus. 

^be Lords jound^ That the unregifirate eike was mdl quoad the adjudger ; but 
that it was titulus coloratus bonae fidci ad percipiendos fruftus, not only till 
the adjudication or citation in this procefs^ but even till jentence therein. Altho' 
the reafon being a nullity injure^ the defender had not probabilem caufam liti^ 
gajtdi. But the procefs had not depended long, and was to the behoof of 
the debtor's apparent heir. And it was alledged for the purfuer,That altho' titU" 
*lus bonajidei may hinder to repetere fruBus confumptoSj yet the defender having 
alio a valid title in his perfon, viz. the 8000 mcrks, the fuperplus, ought to 
be imputed to the extinction of fo much thereof yearly, Marci> 1680, John 
Dunlop contra Porter^ Id of DuchaL 

MXXV. Found that, in order to reftri£t the rents of the wadfct to the 
^nnualrcnt, fecurity needs only to be offered for the annualrent, and not for 
thtfors, feeing the infeftmcnt continues a fecurity for that, March 1683, 
•Earl Marfhal contra wadfetters. 

MXXVI. In a declarator of extindlion of a backtack fet by a wadfetter, 
for not-payment of the backtack-duties for fome years. 

Alledged for the defender : That there was no irritancy in the backtack. 
V['he Lords found. That as a tack might be declared void by the aSl offederunt^ 
for not-payment of the duty, unlefs the tack [man would pay bygones, and find cau* 
tion in time coming, jo a backtack, thd containing no irritancy, might be decla^ 
red void ; and therefore they declared conform to the fummons : but allow- 
ed fome time to the purfuer to purge and find caution, November 1682, Mar^ 
garet Finny contra James Finny. And November 1683, the Lords found the 
like between Sir Andrew Dick -and Mr. John Gordon. 

. MXXVII. The late Earl of Af^r^^/ having, in the year 166 1, offered 
caution, and required his proper wadfetters to reftridt, this Earl of Marjbal, 
as having right to the property and reverfion, raifed a procefs to have the 
wadfetters declared liable for the fuperplus. 

Alledged for the defenders : The claufe in the ad of parliament allowing 
the offer of caution during the not-requifition, imports, That the craver of 
the benefit of reftridtion fhould be liable to the requifition : and this purfuer 
not being liable thereto, for that he is a Angular fucceffor, cannot crave the 
benefit of the reftridion, unlefs he fubjedt himfelf to the requifition. 

The Lords found the dejenders alledgeance relevant, February 1683, Earl 
Jkftfr/Z^tf/ contra wadfetters. This decifion feems to be irregular, the claufe 
in the adt importing no more but the condition of the wadfet the time of 
the requifition, viz. ihzt it were not loofed: for in the cafe of requifi- 
tion there was no place for reflridion, die party's mind being then to re- 
ceive his money, and not to let it lie in wadfet. Thereafter, March 1683, 
the Lords allowed the Earl to be liable for the requifition after five ^ears, 
from the date of the interlocutor, then it was flopped ; and in March 1685, 
■upon a debate in prefence, the Lords found juft the contrary. 

MXXVIIL It being alledged ^g2\n^ a declarator of redertiption of a wad- 
fet. That there was a poflerior infeftmcnt of annualrent for other fums, 
:and the bond bore a proyifioui That the annualrent fhould not be redeem- 
able 
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able until the whole fums due by the granter any other manner of way, were 
alfo paid ; fo that the wadfet could not be redeemed till the fums for which 
the annualrent was granted were alfo pjiid. , . , 

The Lords finding the wadfet not burdened with the provifibn, and the 
rights being feparata jura, they declared as to the wadfet, the fum therein 
rtol being by way of eik to the annualrent, nor regiftrate as ciks ought to be, 
March 1 685, Sir George Lockbart contra Laird of Wal/ioun. 

MXXIX. Found that a wadfet (tho' it was very lucrative, and bore relief 
of all public burdens, and Ibme of the hazards mentioned in the aft of par- 
liament) was not to be reftrided to the annualrent from the date of the wad- 
fet, but from the oifFer of caution, as had been formerly decided in the cafe 
of Captain Hume of Foord contra Jean Heifer in Dutnbar^ m refpeft the wad- 
fet did not fecure againfl all the hazards mentioned in the ad of parliament^ 
v/2; fruits, tenants or war^ DecenAer 1685, Dowie contra Cunivghame^ 

MXXX. The Lady Dry burgh having voluntarily reftriiSed her jointure of 
fixteen to twelve chalders of vidual, in favours of her fon and the heirs male 
of his body, fecluding heirs female, with this provifion, That if payment was 
not made at the terms appointed, {he fiioiild return to the fixteen chalder, 
and the reftridtion be void j the terms of payment not being obfervcd, (he 
purfued for the whole fixteen chalders. 

JUledged for the creditors of the fon who was dead : That they were con- 
tent to purge bygones, and to pay in time combg. 

Anfwered: This being a voluntary reftridtion, and no failzie, or paSfum 
comm^orium in wadfets, was not purgeable now, as had been feveral times 
decided. 

Replied: The clatife, not being taxative and perfonal to the fon, was ap- 
pirifable by his creditors. 

The Lords allowed, the creditors to purge between and CandUmafs^ and 
they did not confider if there was an onerous caufe for the reftridion or 
not, as was done in the Lady Dearths reftridion, November 24. 1686, Lady 
Dryburgb contra creditors. This decifion feems contrary to fome former de- 
cifions. FideNo.iyS. 

_ MXXXL One Ram fay in Et^land having right to the reverfion of a lu- 
crative proper wadfet in the peribn of Ciapperton of JVylliecleugb^ required 
l^nm to take caution and quit the pofiTefiion 1 and infifted in a compt and rec* 
kdning for the fuperplus above the annualrent. 

Alledged for the defender : That the offer was not fufficient ; becaufe, 
I ^ It was made by a notar for ftrangers who were minors, and no procurato- 
ry mentioned in the inftrument, or fhown. 2. The offer was but general, 
without naming any perfon : fo that it could not be confidered, if the cauti- 
on was fufficient. 

Anfwered : The ad of parliament requires no inftrument, or that the pari- 
ty fhould be pcefent, or fend a procuratory : and if that had been queftion- 
ed, a procuratory (hould have been fent and fhown. i. The defender did 
4)ot drare to know the cautioner's name ; and he hath no prejudice by the 
<ielay, having pofiefied fince. And as to any fuperplus rent above the an- 
nualrent, the defender is in lucro captdndo^ and the purfuer in damno vitando. 
The Lords fujlained the requijition to refiriSlj June 16. 1688, Ramfay contra 
Clapperton oS Wylliecleugh i which is contrary to fbrmer decifions. 



Dddd SUPPLEMENT. 



» 



( 



SUP P L E ME N X 

■Some pra£li^ues either not at all, or not fb x:learly let dowa 
in Stair. 

T H i R I. A G K 

-I. A Piece of land, which was a part ofthebarony oi Torfhicbin^ and aftrifled to 

T\ that mill by a bond of thiriage, being acquired by the Lord HaddingtouHj 
anddiiponed to Omftoun^ cum vuilendinis^ &fr. in the tenendas^ and with abfolute gene- 
lal warrandice, .and CouJlounhAng diftrefled, recurred upon the warrandice. 

l^ht Lords found, That altho' the claufe cum molendimsj &c. in the tenendas^ might 
rimpower the buyer to build a mill, and would exeem him, if the difponer bad riglit 
to the mill of the barony to which it was anciently aftri&ed, yet feeing the buyer 
coujd not but fuppofei U^at thefe lands, as all lands, were afbrided to the mill of the 
iKusony, (to which the difponer hadno jight, and did not in the warrandice fpedtl- 
1y provide againfl ihe aftri&ion, the Jjords found it did not fall undtr tbi general xiO0r^ 
randice^ June 21 • 1672, Sandilands contra £^rl of Hadditigtmn* 

n. O^e Mr. Bandoner being infeft in the mill of a barony by the abbot of Culrofs^ 
with the multures iuid aftridtions thereto belonging in general, without the words, 
cmnium bomrum cr(^centium in terris^ Gf r. purfued one Collitr for the abftradled mul- 
tures of barley. 

Alleged for the purfuer : TJiat the defender l)eing thus aftriifted, and having no 
<Iaufe cum molendinis in his infeftment, ufe of coming to the mUl with any com, 
as oats, was fufficient to favc the pjrefcrjptioQ of liberty for the barley, altho' they 
were not able to prove that barley came, or that ihere wei» abiln(d:ed multures reco* 
Ycred for barley, this being the mill of the barony. 

The liords generally inclined to think, that aftradioQ being onfy general, and 
not omnium granorum^ &c. the pofleiEon of grinding oats was not enough tojprove th^ 
ufe of grinding barley and other grain i altho' it were enough if the aftridion wa^^ 
ommum granohm ere/centrum in terns ox the lands aft rifted, as was found in JVaugb- 
toun*s cafe, June 26. 1635, Deeper 1672. The like in OHpbant of Condj contra 0« 
Upbant of Koffy^ Jufy 4. 167^, where the defender by his charter was aftrided to 
bring omnia graua crefctntia Jemine ct decimis exetptis. 

lU.^ Found that a bond of aitridibii ^f multures did noi ^piejudge theimgQlar fac^ 
celTor in the lands, unlefs the creditor of the .bond- acquired poflbffion conform, be* 
iore the (i regular fucceflbr's right ; and iJiat till then, it was but a peribnal right, Pit^ 
taro contra Stewart of RednrfrCy December \ 2. 1673* 

IV. The abbot of Kinrofs having feued out fome lands of the abbacy for a feu-diH 
ty pro omni alio onere^ exaliione^ Ofc and with a claufe cum molendinis et muUuris in the 
tenendasy bun not in the difpofitive claufe ; andthefenar being purfued for abitrading 
multures, by the abbot's fucceifor in the mill, who had got the miU long after the 
forefaid feu. 

^he Lords found the fetsar free from .afiriBion by rettfon of tbe faid charter ^ Janua* 
rj 14* X 676. 

V* The abbot of Haywood hzv'mg dij^ned a piece of land*feu» with a mitt thtt 
was on it^ and the fequels reddendo £ve merks, and the multures of the lands feued^ 
it was alledged againft an adion of abllradion, I. The word y?j#^/r implies the mul- 
tures, and the claufe in the reddendo of multures is inconfiftent, and feems an error^ 
2. The mill to which the purfuer would have the defender's lands aftridted, is not 
within the barony and abbacy 5 and the miH of the barony and abbacy icing ruinous, 
the defender might grind hisxorns where he pleafed. 

The Lords repelled tbe firfl defence^ in refpeSl of tbe quality of aftri£tion in tbe redden- 

ndo, and found the difpofition of the mill was only for outfucken multure^ and did not extend to 

tbe lands feued ; but found the fecond defence relevant ^ That the mill was not in the barony^ 

unlefs he would pruve that the defender had been in ufe to come to tbe faid mill.^ tb(f withmu 

Jhf 
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tbeiarmh fir the fpace tf fovty jears^ Jwasxtf 15. 1679^ Griirfin of Cbappel contra 
Gordrntoi SpadoA. 

VL Found that where the minifter hath not the teinds in viifhial but in money, if 
the tenant grind the fame, he ought to grind it at the mafber^s miU, and pay mul« 
ture therefor, January 28. 1 68 1 , Grierfon ot Ctaffei contra Gordon of Spadocb. 

VII* Found that inrniemorialpofleffion of ccMning to an abbot's mill did not in< 
duce a itbirlage, unlefs the purfuer had band, a£t, or rollment of court, or decreet of 
s^radicAi, before the forty years pofleffion, to be a title of prefcription ; and that 
the abbot's charter of ihe barony am mokmUnis et muturis^ was not aiufficient title a- 
gainft the vaflals, who had their feus from the abbot free of aftriAion, January 1 68 1 1 
£arl of .Haddiugtoun oontra ficuars of Mdrofs. 

TEINDS. 

Vni. Found that iidiibltion did interrupt tacite relocation, fo as the intromitter 
with the teinds would be liable for a fifth of the rent for all years after the inhibici* 
on; and found that the defender having as tackfman intromitted 'with, or led any 
piart of the teind before inhibition, he might lead the reft of it after the inhibition, 
and for that year the relocation was not interrupted, unlefs it were alledged, that the 
tackfman did dokfe ]ead the faid part before the ufual time' of leading, thereby to pre« 
vent the inhibition, June to* 1673, Lady Strathnaver contra Renton of Billie. And 
li dolus were proven, the intromitter Would be liable in a fpuilzie, otherwife only for 
-the tack-duty. 

IX. Kincutten having a tack of the paftutage-tdnds from one of the prebends of 
the chappel-royal of Stirling^ being purfued for the vicarage, excepts, that he had 
been in pofleffion for many years to lift the vicarage, as a pendicle of the parfonage* 
teinds, and that it was the cuflom of the prebendary, which the Lords found rele* 
vant, altho vicarage was not exprefled in the tack, February 3. 1674, Blair contra 
parifliioners <3/( Kingartb. This pradtique is not in Stair. 

X. Roberiland having a tack of the teinds of his barony, lying in the parifh of 
Stuarton^ difponed a part of the faid barony, with all right, title, and intereft be 
shad to the teinds of the faid lands, and afi^ed the tack of teinds as to the lands 
'dtfjponed t and the difpofition acknowledges, that there was a full price paid for lands 
and teinds, warrants the teinds from fa& and deed only. And there being a k)calir 
ty due to the mihiHer out of the whole barony in general, which for many years af- 
«er the diijfKifition was wholly paid hj Robertlandy and his tenants in the lands not 
difponed ; and the minifter having diereafter diftrefTed Sir Adanf% tenants. Sir A- 
Jam intented declarator, that EUfbertland &iG\M relieve the lands difponed. of the pay- 
ment of any part of the ftipend, there having been a full price p^ad for the teinds, 
and which the Lords declared ; althb' it was alledged for the defender, that he dif- 
rponed all intercit he had in the teinds, and with warrandice from hA and deed. But 
the Lords laid weight on tlie freedom the purfuer had all the years pail; which clear* 
^d the meMing of parties. And here the defender had taken a right of appriflng 
againft the whole barony, led againfl his predeceflbr his brother, refcrving Sir Mam'^ 
J'ight. And here the appriimg was yet in the perfon of the deftnder-difponer, and 
4b atccreibed, February 1 6jZ. 

% TUTORS AND CURATORS. 

XI. Found that a tutor or trwator porfuing ante reddUas rafionesy as affigney to a 
^ebt due by the minor, was prefumed to have acquired the lame nummis pupttU^ for 
«the pupil's ufe, November 9. j 666, L. Toucb contra Seaton. 

XII. In an action for removing of a fufped tutor, at the inftrance of the pupil's 
Ihgrandmother <m'the mother's (ide, the Lords finding the fn^icion to be but light, 
' they, by confent of parties, joined another in the adminiftration of the tutory, to be 

named by the purfuer, July 5. 1667, M^Brair contra M^Brair. Here it was debated 
by the purfuer, that his acftion was quafi fopularis. 

XIII. In the adtion tuteUy SutsiesxontT2L the heirs of the deceafed tutor, who had 
died durante tutela^ the Lords found the defenders liable for annualrent of houfe and 
land-rentS) confifting in money from the next term {yiz^ half a year) after the terms 

of 
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^f paymistit. 'But if the rent$ were ^vidfaaal^ they diowed the tutor a whole year to 
uplift, and employ the fame on annualrent, or do diligence therefor; and that he 
was obliged 'to have uplifted and employed, ot done diligence in the refpedive times 
mentioned^ a« But it was found that the tutor was .not bound to uplift annual- 
rents, altho' he had occafion to expend on the minor's aJFairs for paying debts, which 
he did out of land- rents or principal fums ; and that the tutor was not liable to em- 
ploy ^nnualrcnts, tho' a&ually uplifted, whether they were current annualrents wich« 
In the tutory, or due in arrears before the pupil's predeccflbr's death, altho' all the 
minor's eftate left fhoaldbe but hygone annualrents ; and that he might expend the 
land* rents, tho'he had annualrents lying by him. liepi, Found the purfuers obliged 
.to allow of what annualrent was in the debtor's .hands, they being folvent. But here 
the purfuer did not examine things flridtly, moft points being decided of confent. 
Jtem^ The Lords are in ufc to find, that tutors and their heirs are liable for annualrent 
of annualrent, after expiring of their office of tutory, feeing they fliould have had 
sU in reasdineis. But here the tutor died before the minor* sipupillarity expired^ and 
here the defenders did not oppofe. And in the aAion Kintore contra the 

Lords found, this^laftpoint, which was debated contentiouily inpr^fentta^ and if the 
tutor died pendente tutela^ that. his Jieir was not^liable for any annualrents remaining 
in reiponfal debtors hands, feeing the debtor neither ought. nor fhould have lifted the 
fame durante tutela ; altho' he 4)ught and ihould ha^x thei^ j*eady lifted, if be had 
lived to the * expiring of the tutory. And as to annualrents aAually uplifted, and 
not expended by i^e^tutor who died.duxante tutela^ the.tutor'is heir vas only found 
liable for annualrent thereof after the minor's tutory expired, and not a temple mcr^ 
'tis iejlatoris; which was carried by one vote upon this reafbn, that as the heir's father 
might- have 'keeped them by him all the time of. the tutory; the heir ihould not be in 
a worfocafe, ^nd the next tutors may purfue for-iihem at any time; and the purfuit 
here was not till the-jninor^was pubes; but found in quantum the tutor or iiis heir is 
lucratus by them, that they fhould be liable, July 1669. 

XIV. The Ljprds were of x)pinion, that a tutor could not u'sorantably make a fum 
that was heritable before his tutory, moveable ad ^bunc effeRtm to impower bis .pupil 
to tijtate thereon, in pirejudice of his heir. But they did jiot think but a tutor might 
have rendered heritaUe a fum that was moveable before his office, tbo^ .therein the 
^upil w^oiild have been incapable to /^^/^ thereon, Jidy 19. 1671, hharp contxz £ricb' 
ion ; not in Stair. Cafilebill^s Pratt, tit. tutors and curators. No. 12.. 

XV. Found that a tutor intromitting with coal-rent, where there is <quotidiam 
eHentu^ inthe beginning of that year wherein the minor becomes major, is not 
obliged to continue his intromiffion a day after the majority, tho' it happen between 
legal terms, Cafi^c<mtxz Elites j January 3. 1672. CaftkbilP s JPratt^ //>« tutors and 
curators, No. 1^ 

XVI. A tenant of the Marquifs of //»«/ii?y being purfued to remove byliimand 
:his curators, excepted upon a tack fet by my Lord Middletoun^ as tutor to the Mar- 
tjuiis ; replied^ A tack fet by a tutor could endure no longer than the tutory : which 
reply the X.ords fullained, tho' the advocate and others thought it hard« Cj^/f* 
^ilPs Pratt, tit. tacks and rentals. No. 3. ^ 

XVIL A .curator having .purfued the other four to find camion to iave him free 
and fkaithlefs at the pupil's hands, in refpedt tfiey managed all things at theix .plea- 
fure to the pupil's prejudice; and likewife the cautioner for the tutors was dead, 
without any to repstfent him. ' • 

The Lords fufiained frocefs only for renewing the caution^ in cafe the xrtber was infuf- 
Indent. CAftlehilFs Pratt, tit. x»/^xtf«/r«r^r^j, No. ao.' 

XVIII. Jt was debated but not determined, if a minor cu* idiot, having had a tu- 
'tor dative, if upon the tutor's death, there could ibe a tutor of law ferved, or only 
smother tutor dative, January i^y^^ contra Kirkdellsy and thereafter 

juy Lord ^Nevoy got a tutory dative ; but the interlocutor was delayed. CaftlcbilFM 
Pratt, ibid. No. 22. 
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